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Tribal Protection Orders: Ensuring Full Faith & Credit

Webinar Description:

The Violence Against Women Act requires states, tribes and territories to provide
full faith and credit for each other’s protection orders on domestic violence and
child welfare. States and tribes have pursued a variety of paths to ensure full faith
and credit enforcement. Some states have enacted statutes explicitly recognizing
tribal judge protection orders. In other states, the judicial branch or the executive
branch have established procedures for enforcement of tribal judge orders. This
webinar will provide tribal judges with the legal foundation, and best practices to
ensure full faith and credit in enforcement of their protective orders.

Learning Objectives:

After participating in this webcast, participants will be able to:

Explain federal law’s requirement for full faith and credit enforcement of
tribal protection orders to non-tribal law enforcement officers;

Describe efforts to develop state and local law enforcement’s full faith and
credit enforcement of tribal court protection orders;

Work with state executive and judicial branch leaders to ensure their full
faith and credit enforcement of tribal court protection orders, and

Address the technical requirements of the California statute providing full
faith and credit enforcement of tribal court protection orders.
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The Speakers
Honorable Kelly Stoner

» Position: Victim Advocacy Legal Specialist, TLPI
= Judge (Ret.), Seminole Nation of Oklahoma

> Experience: Advocating for Domestic Violence Victims
= Prosecutor: Spirit Lake Tribe /Mniwakan Oyate (ND)
= Law Professor and Clinical Director: U of ND Law School
and Oklahoma City University School of Law
Mentoring Attorney: Native Alliance Against Violence,
Oklahoma

The Speakers:
Honorable Michelle Demmert

» Position: Professor, Tribal Governance, UAF
= Chief Judge (Retired), Central Council, Tlingit and
Haida Indian Tribes of Alaska

> Experience: Seeking State Enforcement of Tribal Orders
= Tribal Judge in Washington and Alaska

= VAWA Advocate in Congress (2013)
= Full Faith & Credit Trainer of State Law Enforcement

» Member, Tlingit and Haida Indian Tribes of Alaska




The Speakers:
Merri Lopez-Keifer

> Position: Director, Office of Native American Affairs
= California Department of Justice

»> Experience: Leading State Public Information Campaign
= Collaboration with California Judicial Council/Courts
= Training State/Local Enforcement Officers

» Member, San Luis Rey Band of Mission Indians

Tribal Protection Orders: Full Faith & Credit
Webinar Agenda

» Fundamentals of Full Faith & Credit Enforcement
* Federal Definition of Protection Orders — Which Orders?

* Necessary Language in Tribal Protection Orders:
= Full Faith and Credit Enforcement in 18 USC §2265
» Federal Prohibition on Gun Possession in Light of RahAimi

> Experiences with State Enforcement
» Challenges of Tribal Order Enforcement
* Resources for Gaining Full Faith & Credit

> Questions




What Does “Full Faith And Credit” For
Tribal Protection Orders Mean?

> Legally: When a protection order issued by any state,
tribe, or territory is violated in another jurisdiction, that
jurisdiction must enforce the order as if it were its own.

> Practically: Victim can travel from one jurisdiction
to another without having to secure a new protection
order in each jurisdiction. Protection order will be
enforced as it is written by the enforcing jurisdiction.

WHY IS “FULL FAITH AND CREDIT” OF TRIBAL
PROTECTION ORDERS IMPORTANT?

» Ensures safety to the victim as the victim travels.

» Reassures victim that traveling across jurisdictional
boundaries will not affect terms of tribal protection order.

» Tells perpetrator that violations of a tribal protection
order outside of Indian country will have consequences.

» Recognizes tribal sovereignty by states enforcing
tribal protection orders.
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WHAT ORDERS FALL WITHIN
18 USC §2266(5)?

(5) Protection order.—The term “protection order” includes—

(A) any injunction, restraining order, or any other order issued by
a civil or criminal court for the purpose of preventing violent or
threatening acts or harassment against, sexual violence, or
contact or communication with or physical proximity to, another
person, including any temporary or final order issued by a civil or
criminal court whether obtained by filing an independent action or
as a pendente lite order in another proceeding so long as any
civil or criminal order was issued in response to a complaint,
petition, or motion filed by or on behalf of a person seeking
protection; and

Federal Definition of Protection Order
(Part B)

(B) any support, child custody or visitation provisions,
orders, remedies or relief issued as part of a protection
order, restraining order, or injunction pursuant to State,
tribal, territorial, or local law authorizing the issuance of
protection orders, restraining orders, or injunctions for the
protection of victims of domestic violence, sexual assault,
dating violence, or stalking.



Fundamentals of Full Faith & Credit
Federal Law

In order to gain full faith and credit, the specific VAWA requirements in
18 U.S.C. 2265(b) need to be met and shown in the Protection Order:

» Court has Jurisdiction: over the parties and matter under the law
of such state, Indian tribe, or territory

* Reasonable Notice And Opportunity To Be Heard:
» Given to person against whom the order is sought
« Sufficient to protect that person’s right to due process.
« Ex Parte Orders: Notice and opportunity to be heard must be:
« Within the time required by state, tribal, or territorial law
« In any event, within a reasonable time after the order is issued
« Sufficient to protect respondent’s due process rights.

Fundamentals of Full Faith & Credit
Federal Law
» Cross Or Counter Petitions: No full faith
and credit UNLESS:

= No cross or counter petition, complaint or other
written pleading was filed seeking such protection

(0]

= If cross or counter petition has been filed and court
did not make specific findings that each party was
entitled to such an order.




Tribal Court Civil Jurisdiction
Over Protection Orders
18 USC §2265(e)

For purposes of this section, a court of an Indian
tribe shall have full civil jurisdiction to issue and
enforce protection orders involving any person,
including the authority to enforce any orders
through civil contempt proceedings, to exclude
violators from Indian land, and to use other
appropriate mechanisms, in matters arising
anywhere in the Indian country of the Indian tribe
(as defined in section 1151) or otherwise within
the authority of the Indian tribe.

Federal Firearms Prohibition
18 USC §922¢g (8 and 9)

It shall be unlawful for any person . . .

(8) who is subject to a court order that was
issued after a hearing of which such person
received actual notice, and at which such
person had an opportunity to participate;




Federal Firearms Prohibition
18 USC §922g (8 and 9)

(0] 34

(9) or who has been convicted in any court of a
misdemeanor crime of domestic violence.

(Misdemeanor crime of domestic violence defined
at 18 USC 921(a)(33)(A))

To Invoke Federal Firearms Prohibition

ORDER MUST INCLUDE:

» Language restraining the person from:

 harassing, stalking or threatening an intimate
partner (or the child of the restrained part or the
intimate partner) OR

« Engaging in other conduct that would place an
intimate partner in reasonable fear of bodily injury
to the person or child

'



To Invoke Federal Firearms Prohibition
ORDER MUST:

> Include finding that the defendant/respondent represents
a credible threat to the physical safety of an intimate
partner or child; OR

» Explicitly prohibit use, attempted use or threatened use
of physical force against intimate partner or child that
would reasonably be expected to cause bodily injury.

» EXCEPTION: firearms issued by government agency to law
enforcement/military personnel, provided individual is on duty.

Experience with State Law Enforcement
Lessons Learned

» Moderated by Kelly Stoner, TLPI
» California Experience

* Merri Lopez-Keifer
» Alaska Experience

* Honorable Michelle Demmert

"
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Resources Available to Tribal Judges
Resources Available from Webinar

» TLPI: Tribal Protection Order Website
* https://tribalprotectionorder.org/
» US DOJ Tribal Access Program

* https://www.justice.gov/tribal/tribal-access-program-
2024-applications

« 2024 Applications Due August 30, 2024
> Alaska Tribal-State Government Materials
» available with webinar materials

California Resources/Technical Assistance

California and Tribal Governments Partnering Together
» California Statute: Cal. Family Code 6400-6409

> California DOJ Information Bulletin No. DLE-2022-11
* https://oag.ca.gov/system/files/media/2022-DLE-11.pdf

» California DOJ Information Bulletin No. DLE-2016-03
* https://oag.ca.gov/sites/all/files/agweb/pdfs/info_bulletins/dle-2016-03.pdf?

> Public Safety Announcement- Enforcement of Tribal Court Protection Orders
* https://www.youtube.com/watch?v=boFBOIXNhEQ&t=7s

13
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Rob Bonta, Attorney General

Cadlifornia Department of Justice
DIVISION OF LAW ENFORCEMENT

John D. Marsh, Chief g— B ULLET’N

INFORMATION

Subject: No. Contact for information:
Enforcement of Tribal Court Protection Orders 2022-DLE-T1 John D. Marsh, Chief
Date: Division of Law Enforcement
(216) 210-6300
9/30/2022

TO: AIll CALIFORNIA DISTRICT ATTORNEYS, CHIEFS OF POLICE, SHERIFFS, AND STATE LAW
ENFORCEMENT AGENCIES

This bulletin is designed to ensure that state and local law enforcement officials across California
have the necessary information to enforce and prosecute violations of tribal court protection orders.
Enforcement of protection orders across jurisdictional lines is a critical component of protecting
victims of violence. This is a supplement to Information Bulletin No. DLE-2016-03.

TRIBAL COURT PROTECTION ORDERS ARE TO BE GIVEN “FULL FAITH AND CREDIT”

Both California and federal law under the Violence Against Women Act (VAWA) require all low
enforcement officers of this state to give full faith and credit to tribal court protection orders,
sometimes called "protective orders,” issued by a_federally-recognized tribe, and enforce those
orders accordingly. (Cal. Fam. Code,§§ 6400-6409 [Uniform Interstate Enforcement of Domestic
Violence Protective Orders Act]; 18 U.S.C. § 2265 [Violence Against Women Act].)

Full faith and credit requires that valid civil and criminal protective orders must be enforced by local
and state law enforcement to protect victims wherever a violation of an order occurs, regardless of
where the order was issued. (18 U.S.C. § 2265.) VAWA defines “protection order” as “any injunction,
restraining order, or any other order issued by a civil or criminal court for the purpose of preventing
violent or threatening acts or harassment against, sexual violence, or contact or communication with
or physical proximity to, another person[.]” (18 U.S.C. § 2266(5)(A).) VAWA also encompasses
protections contained in support, child custody, and visitation orders and protective directivesin
other court orders. (18 U.S.C. § 2266(5)(B).) Emergency, ex parte, temporary, and final orders are also
subject to full faith and credit under VAWA. (18 U.S.C. 2265(b)(2).)

FORMAT OF A TRIBAL COURT PROTECTIVE ORDER MAY VARY FROM TRIBE TO TRIBE

California is home to one of the largest populations of American Indian/Alaska Native people in the
nation. There are 574 federally recognized fribes in the United States. Of those 574 tribes, California is
home to 109 federally recognized tribes. There is no standard format for tribal court protection orders.
Therefore, California law enforcement may come into contact with hundreds of different formats of
tfribal court protection orders: they may differ from an order issued by a California court in name,
verbiage, content, layout, and duration.

15


https://www.bia.gov/service/tribal-leaders-directory/federally-recognized-tribes
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=FAM&division=10.&title=&part=5.&chapter=&article=
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=FAM&division=10.&title=&part=5.&chapter=&article=
https://www.govinfo.gov/content/pkg/USCODE-2019-title18/pdf/USCODE-2019-title18-partI-chap110A-sec2265.pdf
https://www.govinfo.gov/content/pkg/USCODE-2019-title18/pdf/USCODE-2019-title18-partI-chap110A-sec2265.pdf
https://www.govinfo.gov/content/pkg/USCODE-2019-title18/pdf/USCODE-2019-title18-partI-chap110A-sec2265.pdf
https://www.govinfo.gov/content/pkg/USCODE-2019-title18/pdf/USCODE-2019-title18-partI-chap110A-sec2266.pdf
https://www.govinfo.gov/content/pkg/USCODE-2019-title18/pdf/USCODE-2019-title18-partI-chap110A-sec2265.pdf
https://www.bia.gov/service/tribal-leaders-directory/federally-recognized-tribes

Information Bulletin 2022-DLE-11
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TRIBAL PROTECTIVE ORDERS DO NOT NEED TO BE LOCATED IN NCIC OR CLETS DATABASES

Law enforcement officers must enforce valid tribal court protection orders, whether or not they are
registered or filed. However, it is important to note that nationwide, many tribal courts enter their
protective orders directly intfo the National Crime Information Center (NCIC), and not in the California
Restraining and Protection Orders System (CARPOS) or the California Law Enforcement
Telecommunications System (CLETS).

e Therefore, California law enforcement officers SHALL NOT require any of the following when being
asked to enforce a tribal court protective order:

o Presentation of a certified copy of the tribal court protection order. The order may be
inscribed on any tangible medium or stored in an electronic or other medium if it is
retrievable in perceivable form. (Cal. Fam. Code, § 6403, subd. (a).)

o Registration or filing of the protection order with the state. (Cal. Fam. Code, § 6403,
subd. (d).)

o Verification in any statewide database (for example, the California Law Enforcement
Telecommunications System (CLETS) or the California Restraining and Protective Order
System (CARPQOS)). (Cal. Fam. Code § 6403, subd. (d).)

DETERMINING PROBABLE CAUSE FOR ENFORCEMENT

e When a tribal court protective order is presented to a law enforcement officer:
Presentation of a protection order that identifies both: (1) the protected individual and the
individual against whom enforcement is sought and, (2) on its face, appears to be currently in
effect, constitutes probable cause to believe that a valid tribal court protection order exists. (Cal.
Fam. Code, § 6403, subd. (a).) Once there is probable cause to believe that a valid tribal court
protection order exists, a law enforcement officer must enforce the order as if it were an order
issued by a California court. (Cal. Fam. Code, § 6403, subd. (a); 18 US.C. § 2265(q).)

¢ When a tribal court protective order is NOT presented to a law enforcement officer:
If a protection order is not presented, a law enforcement officer may consider other information
to determine if there is probable cause to believe that a valid order exists. (Cal. Fam. Code,
§ 6403, subd. (b)).

IF AN ORDER HAS NOT BEEN SERVED, LAW ENFORCEMENT SHALL SERVE THE ORDER

If alaw enforcement officer determines that an otherwise valid fribal court protection order cannot
be enforced because the respondent (i.e., the individual against whom enforcement is sought) has
not been notfified or served with the order, the officer shall inform him or her of the order, make a
reasonable effort to serve the order, and allow him or her a reasonable opportunity to comply with
the order before enforcing it. Verbal notice of the order is sufficient. (Cal. Fam. Code, § 6403,

subd. (c).) Service of the order should then be noted in the law enforcement officer’s report.

THERE IS NO CIVIL LIABILITY IF LAW ENFORCEMENT ACTS IN GOOD FAITH

There shall be no civil liability on the part of, and no cause of action for false arrest or false
imprisonment against, a peace officer who makes an arrest pursuant to a protective or restraining
order that is regular upon its face, if the peace officer, in making the arrest, acts in good faith and

16


https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=FAM&sectionNum=6403.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=FAM&sectionNum=6403.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=FAM&sectionNum=6403.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=FAM&sectionNum=6403.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=FAM&sectionNum=6403.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=FAM&sectionNum=6403.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=FAM&sectionNum=6403.
https://www.govinfo.gov/content/pkg/USCODE-2019-title18/pdf/USCODE-2019-title18-partI-chap110A-sec2265.pdf
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=FAM&sectionNum=6403.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=FAM&sectionNum=6403.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=FAM&sectionNum=6403.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=FAM&sectionNum=6403.
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has reasonable cause to believe that the person against whom the order is issued has notice of the
order and has committed an act in violation of the order. (Cal. Fam. Code, § 6383, subd. (h)(1).)

CONTACT INFORMATION

The California Department of Justice takes great pride in assisting local law enforcement agencies in
enforcing criminal and civil laws and protections. Should your agency require technical assistance,
please contact the Department’s Division of Law Enforcement at (916) 210-6300 or the Department’s
Office of Native American Affairs at (?16) 210-6474.
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Are there Native Americans in my
county?

4 California has the largest population of
Native Americans than any other state and
accounts for 12 percent of the total Native
American population in the United States.

4 Only 3 percent of California’s Native
Americans live on a reservation or rancheria.

4 More than half of the Native Americans
living in California are members of tribes
located outside of California.

4 Cherokee is the largest tribal population
in California (18 percent), followed by
Apache (6 percent), Navajo (5 percent),
and Choctaw (5 percent).

For detailed statistics and citations, see Native
American Statistical Abstract: Population
Characteristics wuwaw.courts.ca.gov/documents

fresup_pop_072511_final.pdf.

What steps can judges take to
improve safety for Native victims?

4 Directly communicate with each other and
identify issues of mutual concern.

4 Invite each other to observe court
proceedings, participate in justice system
meetings, and learn about each other’s
court and procedures.

4 Convene cross-jurisdictional meetings with
law enforcement and other justice partners.

4 Jointly conduct local or regional trainings.

4 Ask for access to the California Courts
Protection Order Registry.

4 Understand the unique historical trauma
responses of Native Americans.

FOR MORE INFORMATION

The Tribal/State Programs Unit of the Judicial
Council’s Center for Families, Children & the
Courts, provides support to local courts on
tribal issues and assists with the development
of policies, positions, and programs to ensure
the highest quality of justice and service for
California’s Native American communities.
The unit also serves as a liaison to those
communities in cases relating to the Indian
Child Welfare Act (ICWA) and family violence
matters.

To learn more about the
Tribal/State Programs Unit or for assistance
with issues related to a tribal matter,
call Ann Gilmour
at 415-865-4207
or visit
www.courts.ca.gov/programs-tribal.htm

Copyright © 2017 by Judicial Council of California

Judicial Council of California
Center for Families, Children & the Courts
455 Golden Gate Avenue
San Francisco, California 94102-3688
415-865-4200

www.courts.ca.gov

18 CFCC0013.17.03
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This pamphlet is intended to help tribal court and state court judges learn more about the recognition
and enforcement of each other’s protection orders in matters where domestic violence affects individuals
of American Indian or Alaskan Native heritage (Native American).

What is the extent of the
problem of domestic violence
among Native Americans?

Domestic violence is a particularly troubling issue
in Native American communities.

4 39% of American Indian women report
some form of intimate partner violence
in their lifetimes, higher than the rate
reported by any other race or ethnic group.

4 American Indian victims of intimate
and family violence are more likely
than victims of other racial groups to be
seriously injured and require hospital care.

4 Among American Indian victims of
violence, 75% of intimate victimizations
and 25% of family victimizations involve
an offender of a different race.

For detailed statistics and citations, see Native
American Statistical Abstract: Violence and
Victimization wuwaw.courts.ca.gov/documents

[Tribal-NAmericanStatsAbstract.pdf.

What is the federal Violence Against
Women Act (VAWA)?

The federal Violence Against Women Act, or
VAWA (42 U.S.C. chapter 136, subchapter III),
was enacted by Congress in 1994 to address the
problem of states’ inconsistent enforcement of
domestic violence laws. VAWA's purpose is “to
encourage States, Indian tribal governments,
and units of local government to treat domestic
violence as a serious violation of criminal law.”

Congress amended the act in 2000 and 2005.

Full Faith and Credit. Both VAWA and
California law mandate full faith and credit

for protective orders issued by tribal courts in
accordance with VAWA requirements. (See 18
U.S.C. § 2265; and California’s Uniform Interstate
Enforcement of Domestic Violence Protection

Orders Act (Fam. Code, §§ 6400-6409).)

Under these laws, a protective order issued by a
tribal or sister-state court is entitled to full faith
and credit and enforcement and does not need to
be registered in California.

What challenges may hinder VAWA
enforcement in tribal matters?

In practice, despite the full faith and credit
mandate, many law enforcement agencies and
officers will not enforce a protection order unless
it is viewed in the California Restraining and
Protection Orders System (CARPOS) through the
California Law Enforcement Telecommunication

System (CLETS).

What is the solution?

Law enforcement practice is changing through
education. The California Office of the Attorney
General issued an Information Bulletin, which
was the result of the work of the California Tribal
Court—State Court Forum, in partnership with
the California Department of Justice (DOJ), the
California State Sheriffs’ Association, the U.S.
Attorney General’s Office, and other justice
partners. Learn more at wiww.courts.ca.gov
[documents/tribal_bulletin-court-protection-orders.pdf.
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The work-around solution implemented through
rule 5.386 of the California Rules of Court,

which requires state courts, on request by a tribal
court, to adopt a written procedure or local rule
permitting the fax or electronic filing of any tribal
court protection order entitled under Family Code
section 6404 to be registered, is no longer necessary
for law enforcement purposes.

How do courts learn about each
other’s protection orders?

Through the California Courts Protective Order
Registry, courts are better able to protect the
public, particularly victims of domestic violence,
and avoid issuing redundant or conflicting orders.
Learn more at wwaw.courts.ca.gov/15574.htm.

Is there a tribal court in
my jurisdiction?

To learn if there’s a tribal court
in your county, please visit the
‘ California Tribal Courts Directory
(www.courts.ca.gov/14400.htm)
or the tribal jurisdictions map

(http:/lg.colmaps/cudg8).
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July 30, 2015

Commissioner Gary Folger
5700 East Tudor Road
Anchorage, AK 99507

450 Whittier Street
PO Box 111200
Junecau, AK 99811

Re:  Violence Against Women Act and tribal

protection orders
Our file: AN2013102606

Dear Commissioner Folger:

You have requested an opmion on how the Violence Against Women Act,
18 U.S.C. § 2265 (“VAWA”), affects state enforcement of domestic violence protection
orders." Specifically, you have asked whether VAWA requires the State of Alaska to
enforce tribal protection orders that are not registered as required by Alaska law.
Although your question refers to protection orders issued by Alaska tribes, the following
analysis applies equally to protection orders issued by other states, territories, and non-
Alaska tribes.”

VAWA expressly preempts state registration laws by requiring states to give full
faith and credit to protection orders “notwithstanding failure to comply with any
requirement that the order be registered or filed.” Thus, the State cannot condition

! VAWA uses the term “protection order,” while state statute refers to a “protective

order.” Accordingly, this opinion uses “protective order” for State of Alaska orders, and
“protection order” for all other orders.

: 18 U.S.C. § 2265(a) (requiring that full faith and credit be given to consistent
protection orders “issued by the court of one State, Indian tribe, or territory”);

18 U.S.C.§ 2266 (defining “State” as “a State of the United States, the District of
Columbia, a commonwealth, territory, or possession of the United States™). Protection

orders issued by other states and territories will be referred to as “foreign” orders.
18 U.S.C. § 2265(d)(2); see discussion infra Section .
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Commissioner Gary Folger July 30, 2015
Our file: AN2013102606 Page 2 of 11

enforcement of protection orders on prior registration. Further, VAWA requlres a
protection order to be enforced “as if it were the order of the enforcing State.””

Because violations of state protective orders are enforced by arrest, that enforcement tool
also must be available for violations of tribal and foreign protection orders.

This opinion also concludes that the Legislature should amend the conflicting state
statutes to bring Alaska mnto compliance with VAWA, as most other state legislatures
have done. But regardless of whether that occurs, the State must enforce unregistered
tribal and foreign protection orders as though an Alaska court has issued them.

L. VAWA expressly preempts state statutes that require registration of
protection orders before enforcement.

VAWA preempts the Alaska statutes that require registration of a protection order
before the State can enforce it.” The Supremacy Clause of the U.S. Constitution
establishes federal law as “the supreme law of the land. 0 Accordmgly, federal law can
preempt state law and render a conflicting state provision void.” Federal preemption is
primarily a question of Congress’s intent.” Congress’s preemptive mtent can be inferred
where an actual conflict exists between state and federal law.” “Even if Congress has not
completely foreclosed state legislation in a particular area, a state statute is void to the
extent that it actually conflicts with a valid federal statute.”'® A conflict exists “where
compliance with both federal and state regulations is a physical impossibility,” or where
the state “law stands as an obstacle to the accomplishment and execution of the full
purposes and objectives of Congress.”11

See 18 U.S.C. § 2265(a); see discussion infra Section II.

See AS 18.66.140(b) (requiring protective orders from other jurisdictions to be
registered in order to have same effect and be enforced in the same manner as Alaska
orders); AS 11.56.740(a)(1) (criminalizing violations of protective orders “issued or
filed” under state law).

6 U.S. Const. art. VI, cl. 2.

’ New York State Conference of Blue Cross & Blue Shield Plans v. Travelers Ins.
Co., 514 U.S. 645, 654 (1995); Ray v. Atl. Richfield Co., 435 U.S. 151, 157 (1978).

8 See Altria Group, Inc. v. Good, 555 U.S. 70, 76-77 (2008) (explaining that intent
to preempt state law can either appear in the express language ofa federal statute or be
gnferred by a conflict between state and federal law).

1d.

' Ray, 435 USS. at 158.

H Id. (quoting Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 14243
(1963); Hines v. Davidowitz, 312 U.S. 52, 67 (1941); Jones v. Rath Packing Co., 430
U.S. 519, 526, 54041 (1977)) (internal quotation marks omitted).
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No inference of preemptive mntent is necessary here. In VAWA, Congress
expressly stated that tribal and foreign protection orders must be enforced regardless of
the enforcing state’s registration requirements.12 Under 18 U.S.C. § 2265(d)(2), “[alny
protection order that is otherwise consistent with this section shall be accorded full faith
and credit, notwithstanding failure to comply with any requirement that the order be
registered or filed.”" This express language aligns with a core purpose of VAWA, which
is to ensure that dangerous individuals cannot evade a protection order simply by
following the victim to a different jurisdiction.14 The clear and manifest purpose of
VAWA is to require states to enforce a foreign protection order “as if it were the order of
the enforcing State.”

In Alaska, violating a protective order is a crime.'® Under the statute as currently
written, the State can only prosecute violations of a tribal or foreign protection order if
they have been “filed” (that is, registered) m state court.'” But because VAWA reflects
express congressional intent to remove state registration requirements as barriers to
enforcement,’® Alaska’s statutes requiring registration of tribal and foreign protection
orders before enforcement are void and without effect.'” Therefore, VAWA preempts the
provision of AS 18.66.140(b) requiring that foreign and tribal protection orders be filed

2 18 U.S.C. § 2265(d)(Q2).

B See also 18 U.S.C. § 2265(a) (providing that protection orders that are consistent
with §2265(b) “shall be accorded full faith and credit”). While “full faith and credit” is
not defined n VAWA, § 2265(a) suggests that it applies to both court process and law
enforcement action. Id. (“{A] protection order .. . shall be accorded full faith and credit
by the court ... and enforced by ... law enforcement personnel ... as if it were the order
of the enforcing State.”).

" The Violence Against Women Act of 1993, S. Rep. 103-138, 1993 WL 355617, *62
(1993) (stating that the Senate Judiciary Committee included the full faith and credit
provision as a “response to the problem of domestic violence which, because of their
mterstate nature, transcend the abilities of State law enforcement agencies™).

1 18 U.S.C. § 2265(a).

' AS 11.56.740.

17 See AS 11.56.740(a)(1) (defining crime of violating a protective order “issued or
filed under AS 18.66”); AS 18.66.140(b) (giving filed foreign protective orders the “same
effect” as Alaska orders, entitling them to “be enforced in the same manner” as Alaska
orders).

18 US.C. §2265(d)(2).

19 Altria Group, Inc., 555 U.S. at 76 (“[S]tate laws that conflict with federal law are
without effect.” (internal quotation marks omitted)).
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i state court, as well as the provision of AS 11.56.740(a)(1) requiring the filing of a
foreign or tribal order as an element of the crime of violating a protective order.

IL. Because VAWA requires the State to treat tribal and foreign protection
orders the same as state protective orders, the State may also enforce those
protection orders by arrest.

Although Congress expressly stated that VAWA preempts state law, it did not
determine the scope of Congress’s mtended plreemption.20 VAWA states that a tribal or
foreign protection order must be enforced “as if it were the order of the enforcing
State.””' But did Congress intend enforcement to include arrest, thus preempting state
criminal statutes that require registration before an officer may arrest for violating a
protection order?*” In short, yes.

We mterpret VAWA'’s mandate that the State enforce a tribal or foreign protection
order as if it were a state order to mean that the same enforcement tools that are available
for a state order—including arrest—must be available for tribal and foreign orders that
otherwise meet VAWA'’s mquirements.23 In other words, officers may arrest an offender
for violating a tribal or foreign protection order to the same extent that they can arrest an
offender for violating a protective order issued under Alaska law.

This mterpretation is supported by a gu.lde issued by the National Center on
Protection Orders and Full Faith and Credit.”* This guide states that the issuing
jurisdiction—the tribe or foreign jurisdiction—determines who is protected, the terms
and conditions of the order, and how long the order is effective.”” But the enforcing

20 Id. (“If a federal law contains an express pre-emption clause, it does not

immediately end the inquiry because the question of the substance and scope of
Congress’ displacement of state law still remains.”).
21 18 U.S.C. § 2265(a).
22 See AS 12.25.030(b)(2)(B) (authorizing warrantless arrest for committing crime of
violating a protective order under AS 11.56.740); AS 18.65.530(a)(2) (authorizing
mandatory arrest for crime of violating a protective order under AS 11.56.740(a)(1) or (2)
within the previous 12 hours); AS 11.56.740(a)(1) (requiring that non-Alaska order be
“filed under AS 18.667).

See 18 U.S.C. § 2265(a); Ray, 435 U.S. at 158 (discussing inference of conflict
reemption when state law is an obstacle to achieving Congress’s full objectives).
4 Nat’l Ctr. on Prot. Orders & Full Faith & Credit, A Prosecutor’s Guide to Full
Faith and Credit for Protection Orders: Protecting Victims of Domestic Violence,
available at http//www.bwip.org/assets/documents/pdfs/ffc_prosecutors guide.pdf (last
gsisited July 1,2015).

Id. at 6-7.
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jurisdiction—nhere, the State of Alaska—determines how to enforce the order, including
how to detain the offender, whether to notify a victim of release, the penalties for
violation, and the responding officer’s arrest authority.26

Therefore, before arresting an offender for violating the tribal or foreign protection
order, a state officer must determine whether the arrest would be proper if the order had
been issued instead by the State of Alaska. If the violation subjects the person to arrest,
the officer must then also determine whether an arrest warrant is needed and whether
arrest is mandatory.

A. When does Alaska law allow an officer to arrest for violation of a tribal
or foreign protection orders?

Alaska law provides for the issuance of three types of protective orders: (1)
domestic violence protective orders,27 (2) protective orders for non-domestic violence
stalking or sexual assault,”® and (3) protective orders for a vulnerable person.29 The type
of order dictates whether arrest is mandatory or permissive.

To be enforceable by arrest, protective orders must include certain plrovisions.30

For example, violating a domestic violence protective order is a crime only if the order
contains “a provision listed m AS 18.66.100(0)(1)—(7),”31 such as a prohibition on

%

27 AS 18.66.100-.110; AS 11.56.740(a)(1).

28 AS 18.65.850-.860; AS 11.56.740(a)(2).

29 AS 13.26.207-.209; AS 11.56.740(a)(3). It is a state crime to violate a provision of
a vulnerable person protective order (such as protecting elders from fraud).

AS 11.56.740(a)(3) (defining crime of violating a protective order issued under

AS 13.26.207-.209). A tribal or foreign vulnerable person protection order (with a
prohibition on contact) would fall under VAWA’s definition of a protection order when
the court seeks to protect the vulnerable person from “violent or threatening acts,
harassment, sexual violence, contact, communication, or physical proximity to another
person.” 18 U.S.C. § 2266(5)(A). However, other vulnerable person protection orders
(like those intended to protect against financial overreach or fraud) would fall outside of
VAWA'’s definition of a protection order and would not be entitled to full faith and credit
under VAWA. See id.

30 See AS 11.56.740 (defining crime of violating a protective order);

AS 12.25.030(b)(2)(B) (discussing discretionary arrest); AS 18.65.530(a)(2) (requiring
mandatory arrest for violation of protection orders within previous 12 hours).

1 AS 11.56.740(a)(1); see AS 18.66.100(c)(1)-(7) (generally allowing domestic
violence protective orders to prohibit threats of domestic violence, stalkking, or
harassment; to prohibit contact/communication; to “remove and exclude the respondent”
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telephoning or otherwise contacting the petitioner. Similarly, violations of non-domestic
violence stalking or sexual assault orders satisfy the elements of the crime only if those
orders contain a provision listed in AS 18.65.850(c)(1)-(3), such as the requirement to
stay away from the petitioner’s residence or place of employment.32 Most tribal or
foreign orders issued with the mtent that they be enforced under VAWA will have
language similar, but not necessarily identical, to these state provisions, because by
definition VAWA protection orders are meant to prevent violent or threatening acts,
harassment, sexual violence, contact or communication, or proximity to another person.
Accordingly, if the tribal or foreign order language clearly intends to cover conduct that
is found i the relevant state statute provisions,34 the fact that it is not identical to those
provisions will not stand in the way of the order being enforceable by arrest.”

33

B. Is a warrant needed to arrest?

An officer may arrest for a violation of an Alaska protective order (as the crime is
defined mn AS 11.56.740) without a warrant.°®

from the petitioner’s residence; to “direct the respondent to stay away from ... any
specified place”; to prohibit entry into a vehicle possessed or occupied by the petitioner;
to “prohibit the respondent from using or possessing a deadly weapon” where one was
used during domestic violence; to direct surrender of any firearm).

2 AS 11.56.740(a)(2); AS 18.65.850(c)(1)-(3) (stating that these types of orders may
prohibit the respondent from committing or threatening to commit stalking or sexual
assault, from contacting the petitioner or a named household member, and may “direct
the respondent to stay away from ... any specified place frequented by the petitioner”).
33 Compare 18 U.S.C. § 2266(5)(A) (stating purposes of VAWA protection orders),
with AS 18.66.100(c)(1)-(7) (setting out similar purposes for state domestic violence
protective orders). VAWA protection orders may also have a “support, child custody or
visitation provision,” but those provisions have to be issued in the context of an order
“for the protection of victims of domestic violence, sexual assault, dating violence, or
stalking.” 18 U.S.C. § 2266(5)(B).

3 AS 11.56.740(a)(1) (defining crime of violating a protective order to include
orders that “contaiin] a provision listed in AS 18.66.100(c)(1)-(7)”); AS 18.66.100(c)(1)-

(7).
33 See 18 U.S.C. § 2265(a) (stating VAWA’s overarching directive for states to
enforce a tribal or foreign protection order “as if it were the order of the enforcing
State”). Of course, an officer who otherwise has probable cause to arrest the violator
should do so. See AS 12.25.030(a)(1)-(3), (b)(2)(A), (b)(2)(C), (b)(3) (defining
alternative grounds for warrantless arrests).

3 AS 12.25.030(b)(2)(B); AS 18.65.530(a).
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Because tribal and foreign VAWA protection orders must be enforced as state
protective orders, if the offender’s actions otherwise meet the requirements of the state
crime of Vlolatmg a protection order, then officers may also arrest that offender without a
warrant.”’ This mterpretation is consistent with Alaska s statutory mandate to “use every
reasonable means to enforce a protective order.”

C. Is arrest mandatory?

Arrest for violation of a protective order is mandatory under certain circumstances.
If an officer has probable cause to believe that an offender has violated a domestic
violence protective order or a non-domestic violence stalking or sexual assault protective
order within the previous twelve hours, the officer must arrest the offender for violating
that order, with or without a warrant.”’ Because tribal and foreign protection orders must
be enforced as state protective orders, the same mandatory arrest requirements apply as
long as the elements of the underlying crime of violating a domestic violence protective
order are met.

III.  VAWA requires the State to enforce only protection orders issued by a court
with jurisdiction that provided due process to the respondent.

VAWA requires the State to enforce only tribal and foreign protection orders that
are “consistent” with VAWA.* An order is consistent with VAWA if the issuing “‘court
has jurisdiction over the parties and matter under the law of such State, Indian tribe, or
territory,” and ‘“reasonable notice and opportunity to be heard is given” to the offender
“sufficient to protect that person’s right to due process ' Because only consistent orders
are entitled to full faith and credit, the State may review a tribal order for jurisdiction and
due process before giving it full faith and credit.**

37 18 U.S.C. § 2265; AS 11.56.740; AS 12.25.030(b)(2)(B); AS 18.65.530(a).

® AS 18.66.170.

39 AS 12.25.030(b)(1) (stating that officers “shall arrest under the circumstances
described n AS 18.65.530”); AS 18.65.530(a)(2) (requiring arrest if crime of violating a
protective order under AS 11.56.740(a)(1) or (2) was committed in the last 12 hours).
Officers are excepted from the mandatory arrest requirement if they receive authorization
not to arrest from a prosecuting attorney. AS 18.65.530(c).

0 18 U.S.C. § 2265(a); 18 U.S.C. § 2265(b).

4 18 U.S.C. § 2265(b) (also allowing special provisions for ex parte orders).

42 See Letter from Tony West, Assoc. Att’y Gen., U.S. Dep’t of Justice, to

Michael C. Geraghty, Att’y Gen., State of Alaska 2 (July 28, 2014) (stating that “so long
as a protection order meets the other requirements of Section 2265 .. ., prior registration
or filing in the state jurisdiction is not a prerequisite for state enforcement.”).
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A. A tribe must have jurisdiction to issue protection orders under federal
and tribal law.

VAWA expressly defines a tribe’s subject-matter jurisdiction to issue protection
orders. VAWA § 2265(e) states, in pertinent part, that tribes have “jurisdiction to
issue . .. protection orders mvolving any person ... in matters ... otherwise within the
authority of the Indian tribe.””” Federal law determines what matters are within the
authority of a tribe.** Tribes have jurisdiction either because Congress has expressly
delegated it or because the tribes have mherent jurisdiction.45 VAWA § 2265(b) defines
“consistent” orders that are entitled to full faith and credit, m relevant part, as orders
issued when the tribal court has jurisdiction “under the law of such .. . Indian tribe.”"**

Reading VAWA subsections 2265(e) and (b) in harmony, VAWA indicates that
the tribe must have subject-matter and personal jurisdiction under federal law and under
the tribe’s own laws. The precise bounds of tribal jurisdiction i this area will likely be
developed through case law.

P 18 US.C.A. §2265(e).

44 Plains Commerce Bank v. Long Family Land & Cattle Co., 554 U.S. 316, 324,
327-41 (2008) (holding that extent of tribal court adjudicative jurisdiction is a federal
question, determined by congressional delegation and inherent jurisdiction, and that
“tribal jurisdiction. . .generally does not extend to nonmembers” except if conduct meets
the Montana exceptions). The Montana exceptions are (1) when a nonmember engages in
a consensual business relationship with tribe, or (2) when the nonmember’s conduct
threatens or has a “catastrophic” direct effect on the political integrity, economic security,
or health or welfare of the tribe itself. /d. at 329-30, 341 (applying Montana v. United
States, 450 U.S. 544, 557-63 (1981)).

5 See Montana, 450 U.S. at 557-63 (examining statutes and treaties for evidence that
Congress intended to delegate authority to the tribe); id. at 563-66 (examining whether
the tribe had inherent regulatory authority as a matter of self-government or to control
mternal relations); id. at 564 (providing that “exercise of tribal power beyond what is
necessary to protect tribal self-government or to control internal relations is inconsistent
with the dependent status of the tribes, and so cannot survive without express
congressional delegation”); id. (noting tribes retained inherent jurisdiction over tribal
membership, regulation of domestic relations among members, and rules of inheritance
for members).

0 18 U.S.C. § 2265(b) (requiring the court to have “jurisdiction over the parties and
matter under the law of such State, Indian tribe, or territory™).
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B. The tribe must provide the respondent reasonable notice and
opportunity to be heard.

For a protection order to be “consistent” under VAWA, the tribe must give the
respondent “reasonable notice and opportunity to be heard” in a manner sufficient to
protect the respondent’s due process rights.47 If this issue is ever litigated with respect to
a tribal protection order, the court would likely look to federal constitutional law for the
minimum due process to which a person would be entitled.*® Notably, the Alaska
Supreme Court has indicated that it does not consider the requirement to provide
minimum due process to mean that tribal courts must use the same procedures as state or
foderal courts.” Whether specific tribal procedures for issuing protection orders meet
minimum due process will likely be determined by case law.

IV.  Orders not labeled as “protection orders” may be enforceable under VAWA,
but only to the extent that those orders contain provisions consistent with
VAWA’s definition of a protection order.

Tribal and foreign courts can best protect victims by clearly labeling a VAWA
protection order as a “protection order.” Nonetheless, provisions of a tribal or foreign
order that is not labeled as a “protection order” may still be enforceable under VAWA.
Under VAWA, a “protection order” includes any order issued “for the purpose of
preventing violent or threatening acts or harassment against, sexual violence, or contact
or communication with or physical proximity to, another person” or “for the protection of

47 Id. at § 2265(b)(2). For ex parte orders, “notice and opportunity to be heard must

be provided within the time required by State, tribal, or territorial law, and in any event
within a reasonable time after the order is issued, sufficient to protect the respondent’s

due process rights.” Id.
N See Starrv. George, 175 P.3d 50, 57-58 (Alaska 2008) (citng Aguchak v.

Montgomery Ward Co., 520 P.2d 1352, 1356 (Alaska 1974) (quoting Mullane v. Cent.
Hanover Bank & Trust Co., 339 U.S. 306, 314-15 (1950)) (in applying standard for full
faith and credit under the Indian Child Welfare Act—which required the state to give the
same credit to tribal court judgments that it gives to judgments of other states—the court
adopted the Mullane federal constitution due process standard for determining whether
the tribal order was issued with constitutionally effective notice under the Alaska
Constitution).

¥ See John v. Baker, 982 P.2d 738, 763 (Alaska 1999). The Court also cautioned
that the due process analysis “is not an mvitation for our courts to deny recognition to
tribal judgments based on paternalistic notions of proper procedure” and emphasized that
“courts should strive to respect the cultural differences that influence tribal jurisprudence,
as well as to recognize the practical limits experienced by small court systems.” Id.
(analyzing comity rather than full faith and credit).
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victims of domestic violence, sexual assault, dating violence, or stalking.”so Therefore,
even if the tribe or foreign order is labeled as a different type of order, the State should
enforce the provisions in that order that meet these purposes in accordance with the
guidelines discussed in Sections I-III of this opmion. Similarly, even where an order is
labeled “protection order,” any term in that order that does not qualify under VAWA'’s
definition of a protection order would not be entitled to enforcement under VAWA.! Tt is
the substance and not the title that matters.

For example, tribal and foreign protection orders can include provisions relating to
child custody,52 but not all tribal child custody orders are enforceable protection orders
under VAWA. To qualify as a VAWA protection order, a child custody order must have
been issued “for the protection of victims of domestic violence, sexual assault, dating
violence, or stalking.”53 A provision of a child custody order would meet the VAWA
criteria and be immediately enforceable if, for example, it mdicated that a child was
removed from a parent’s custody because of domestic violence or sexual abuse, and the
order enjoined the parent from contact with the child. Other provisions i the order may
not be entitled to enforcement under VAWA. Of course, the State will enforce tribal child
custody orders that do not meet VAWA'’s stated purpose in accordance with ICWA and
the Alaska Supreme Court’s Child in Need of Aid rules governing enforcement of tribal
court child custody orders.”® In sum, the title of an order does not dictate how the State
should respond when presented with it.

>0 18 U.S.C. § 2266(5)(A), (B).

! See 18 U.S.C. § 2266(5) (defining protection order). For example, an order
preventing a person’s contact with another person for dealing drugs does not fit VAWA’s
requirement of protecting victims of domestic violence, sexual assault, dating violence, or
stalking.

> 18 U.S.C. § 2265(5)(B) (defining protection order to include “any support, child
custody or visitation provisions” in a tribal order “for the protection of victims of
domestic violence, sexual assault, dating violence, or stalking”).

> Id; see also 18 U.S.C. § 2266(5)(A) (defining “protection order” as including
orders issued “for the purpose of preventing violent or threatening acts or harassment
against, sexual violence, or contact or communication with or physical proximity to,
another person”).

> See 25 U.S.C. § 1911(d) (providing for full faith and credit to judicial proceedings
n ICWA child custody proceedings); 25 U.S.C. § 1903(1) (defining child custody
proceeding); Child in Need of Aid Rules 24 and 25 (describing registration, confirmation,
and enforcement of tribal court orders entered i child custody proceedings as defined in
ICWA).
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V. The State encourages registration of tribal and foreign protection orders.

Although the State must enforce unregistered orders, registering orders with the
Alaska court system has benefits. For example, registration allows protection orders to
be entered into the State’s central registry. The registry gives officers access to tribal and
foreign protection orders anywhere in Alaska, even if the victim does not have a copy of
the order at hand. While not required for enforcement, registration of tribal and foreign
protection orders helps officers to protect and serve the public.

VI Conclusion.

Based on this opmion, the State should not enforce or apply the provisions of state
law that conflict with VAWA, and should mvestigate and prosecute violations of tribal
and foreign protection orders that meet the full faith and credit requirements set forth in
VAWA. In addition, Alaska should resolve the conflict between its statutes and VAWA
with legislative amendments that bring Alaska’s statutes into compliance with federal
law.

Sincerely,

CRAIG W. RICHARDS
ATTORNEY GENERAL

By:

Jacqueline G. Schafer
Assistant Attorney General
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State Obligation To Enforce Protection Orders Issued By The Courts Of Other
States Or Tribal Courts

AGO 2018 No. 5 - Aug 28 2018

Attorney General Bob Ferguson

INDIANS—COURTS, SUPERIOR—State Obligation To Enforce Protection Orders Issued By The Courts Of Other States Or Tribal Courts

Federal law requires that any protection order issued by the court of a state or Indian tribe be accorded full faith and credit and enforced by the court of another state
or Indian tribe. Registration of the order in a state court is not a prerequisite to enforcement.

August 28, 2018

The Honorable Susan Owens

The Honorable Barbara Madsen

Washington State Supreme Court Cite As:

Temple of Justice AGO 2018 No. 5
PO Box 40929

Olympia, WA 98504-0929

Dear Justices Owens and Madsen:
By letter previously acknowledged, you have requested our opinion on two questions that | paraphrase as follows:
1. Does Washington have an obligation to enforce protection orders issued by the courts of other states or by Indian tribal courts?
2, If Washington has such an obligation, is registration of a protection order in a Washington state court a prerequisite to enforcement?
BRIEF ANSWERS

1. Yes. Federal law, 18 U.S.C. § 2265, requires that any protection order issued by the court of a state or Indian tribe be accorded full faith and credit and enforced by
the court of another state or Indian tribe, if the protection order is consistent with 18 U.S.C. § 2265(b). The Washington Foreign Protection Order Full Faith and Credit Act,
RCW 26.52, implements this requirement in Washington.

2. No. Under 18 U.S.C. § 2265(d)(2), a protection order issued by a state or Indian tribe must be accorded full faith and credit regardless of whether it is registered or
filed in the court of the enforcing state or Indian tribe. Washington law permits protection orders to be filed without cost, but filing is not a prerequisite to enforcement. RCW
26.52.030.

[original page 2]
FACTUAL BACKGROUND

Congress enacted the Violence Against Women Act in 1994 (VAWA) to provide “women the support and the assurance that their attackers will be prosecuted.” S. Rep. No.
103-138, at 38 (1993). Among other things, VAWA requires states and Indian tribes to enforce a protection order issued by another state or Indian tribe as if it were the order of the
enforcing state or tribe. Pub. L. No. 103-322, § 40221(a), 108 Stat. 1796, 1930-31 (1994), codified as amended as 18 U.S.C. § 2265. Under VAWA, women who receive protection
from any state or tribal court are entitled to protection from their abusers anywhere within the United States and its territories. See generally Catherine F. Klein, Full Faith and
Credit: Interstate Enforcement of Protection Orders Under the Violence Against Women Act of 1994, 29 Family L.Q. 253 (Summer 1995).

To implement the full faith and credit provision of VAWA, the Washington legislature adopted the Foreign Protection Order Full Faith and Credit Act in 1999. Laws of 1999,
ch. 184 (codified in part as RCW 26.52); see generally State v. Esquivel, 132 Wn. App. 316, 321-26, 132 P.3d 751 (2006). Your questions ask about the process for enforcing out-
of-state and tribal court protection orders in Washington.

ANALYSIS

A. Federal and State Law Require Washington State Courts and Law Enforcement Personnel to Enforce Protection Orders Issued by the Courts of Other States
or by Indian Tribal Courts

1. Federal Law: The Violence Against Women Act

The full faith and credit clause of the United States Constitution, article 1V, section 1, authorizes Congress to prescribe the manner in which states give effect to the
judgments of other states. The Indian commerce clause, article I, section 8, clause 3, authorizes Congress to regulate commerce with Indian tribes. Congress exercised these
powers in the context of protection orders by enacting VAWA, Pub. L. No. 103-322, Title IV, 108 Stat. 1796, 1902 (1994). VAWA establishes that states must grant full faith and
credit to protection orders issued in other states or tribal courts, and enforce them as though they were their own orders:

(a) Full faith and credit. Any protection order issued that is consistent with subsection (b) of this section by the court of one State, Indian tribe, or territory (the issuing
State, Indian tribe, or territory) shall be accorded full faith and credit by the court of another State, Indian tribe, or territory (the enforcing State, Indian tribe, or territory) and
enforced by the court and law enforcement personnel of the other State, Indian tribal government or Territory as if it were the order of the enforcing State or tribe.

[original page 3]
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18 U.S.C. § 2265(a). The full faith and credit requirement extends to any protection order during the time in which the order remains valid in the issuing state or tribal court. The
only prerequisites are that the order be a “protection order” as defined in 18 U.S.C. § 2266(5), and that the order meet the requirements of 18 U.S.C. § 2265(b).

To qualify as a “protection order” under 18 U.S.C. § 2266(5)(A), the order must have been issued in response to a petition or other filing by or on behalf of a person seeking
protection. It can be “any injunction, restraining order, or any other order issued by a civil or criminal court for the purpose of preventing violent or threatening acts or harassment
against, sexual violence, or contact or communication with or physical proximity to” the person seeking protection. 18 U.S.C. § 2266(5)(A). The order may include support, child
custody, or visitation provisions. 18 U.S.C. § 2266(5)(B).

To qualify for full faith and credit under VAWA, the protection order must also be consistent with 18 U.S.C. § 2265(b). The issuing court must have had both personal and
subject matter jurisdiction, and the respondent must have received reasonable notice and an opportunity to be heard sufficient to protect the respondent’s right to due process. 18
U.S.C. § 2265(b); Esquivel, 132 Wn. App. at 322-23, 328 (enforcing Colville tribal court protection order); Tulalip Tribes v. Morris, 12 NICS App. 56, 59-60 (Tulalip Tribal Ct. App.
2014) (enforcing Lummi tribal court protection order); see Wiltse v. Hagreen, 13 NICS App. 61 (Kalispel Tribal Ct. App. 2015) (remanding for tribal court to make findings regarding
its territorial jurisdiction to enter protection order).

Protection orders that comply with the law of the issuing state or tribe are enforceable even if they do not contain all of the warnings that the law of the enforcing state or
tribe requires for protection orders. Esquivel, 132 Wn. App. at 323, 327. They are enforceable even if they contain provisions that are not available in the enforcing state or tribe.
Klein, 29 Family L.Q. at 256. The enforcing state or tribe applies its own law to determine whether a violation of the protection order has occurred, however. Commonwealth v.
Shea, 467 Mass. 788, 792-93, 7 N.E.3d 1028 (2014).

VAWA authorized a grant program to encourage states, tribes, and local governments to treat domestic violence as a serious violation of criminal law. Pub. L. No. 103-322,
§ 40231, 108 Stat. 1796, 1932-34 (1994), codified as amended as 42 U.S.C. §§ 3796hh to 3796hh-4. The United States Attorney General may award grants “[tJo implement
proarrest programs” for “enforcement of protection orders across State and tribal lines.” 42 U.S.C. § 3796hh(b)(1). Grant applicants must certify that their laws or official policies
encourage or mandate arrest of domestic violence offenders who violate the terms of a valid and outstanding protection order. 42 U.S.C. § 3796hh(c)(1)(A)(ii); see 28 C.F.R. §
90.63(b).

[original page 4]
2. Washington State Law: The Foreign Protection Order Full Faith and Credit Act

VAWA did not specify the procedures for enforcing protection orders, leaving those details to the states and tribes. In Washington, bills were introduced in the 1998 and
1999 legislative sessions, resulting in the passage of the Foreign Protection Order Full Faith and Credit Act in 1999. Laws of 1999, ch. 184 (codified as amended as RCW 26.52,
RCW 10.31.100, RCW 26.50.110). The Act accords full faith and credit to “foreign protection orders,” which it defines as

an injunction or other order related to domestic or family violence, harassment, sexual abuse, or stalking, for the purpose of preventing violent or threatening acts or
harassment against, or contact or communication with or physical proximity to another person issued by a court of another state, territory, or possession of the United
States, the Commonwealth of Puerto Rico, or the District of Columbia, or any United States military tribunal, or a tribal court, in a civil or criminal action.

RCW 26.52.010(3). The legislature intended to remove barriers faced by persons entitled to protection under a foreign protection order by specifying the mechanisms for
enforcement and criminal prosecution in Washington. RCW 26.52.005; Esquivel, 132 Wn. App. at 323.

Washington statutes mirror VAWA and impose the same substantive requirements as 18 U.S.C. § 2265(b), discussed above. A foreign protection order is “valid” in
Washington “if the issuing court had jurisdiction over the parties and matter under the law” of the place where the issuing court is located, and if the person under restraint had
notice and opportunity to be heard consistent with due process. RCW 26.52.020; Esquivel, 132 Wn. App. at 322-23. These requirements mirror those of VAWA in 18 U.S.C. §
2265(b).

Law enforcement officers are expected to take action upon a foreign protection order that appears to be “authentic on its face” and is therefore presumptively valid. RCW
26.52.020. An order will satisfy this requirement if the name of the court appears on the order, the order has a signature on the judge’s line, there is a cause number on the order,
the order bears a clerk’s stamp or is certified, and the text of the order indicates that the court had the authority to enter the order. Many jurisdictions, including Washington, have
developed court order templates that comport with these requirements and explain that the requirements of VAWA have been met. See Washington Pattern Form DV 3.105,
http://www.courts.wa.gov/forms/documents/DV3_015_Order%20for%20Protecti... (http://www.courts.wa.gov/forms/documents/DV3_015_0Order%20for%20Protection.doc); Tribal
Protection Order Resources, Tribal Protection Order Forms, http://tribalprotectionorder.org/forms/ (http://tribalprotectionorder.org/forms/) (examples of forms used by some tribal
courts in Washington and Oregon); Uniform Interstate Enforcement of Domestic-Violence Protection
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Orders Act § 3 cmt. (2002); Kelly Stoner & Richard A. Orona, Full Faith and Credit, Comity, or Federal Mandate? A Path That Leads to Recognition and Enforcement of Tribal
Court Orders, Tribal Protection Orders, and Tribal Child Custody Orders, 34 N.M. L. Rev. 381, 394 (Spring 2004) (recommending that tribes “create their own coversheets since law
enforcement officers may tend to enforce orders of protection that look familiar to them”).

Washington law provides that peace officers “shall arrest” a person when the officer has probable cause to believe that the person has violated a provision in a foreign
protection order that prohibits certain conduct, such as contacting another person. RCW 10.31.100(2)(b); RCW 26.52.070(2). Probable cause will depend upon verification that the
order exists, that the order has not expired, that the suspect knows about the order, and that the suspect knowingly had contact with a protected person. See Pamela B. Loginsky,
Confessions, Search, Seizure, and Arrest: A Guide for Police Officers and Prosecutors 170-73 (May 2015),
http://70.89.120.146/wapa/materials/May%202015%20Final%20Search%20and%2...
(http://70.89.120.146/wapa/materials/May%202015%20Final%20Search%20and%20Seizure.pdf). Presence of the order in the law enforcement computer-based criminal
intelligence information system is not the only means of establishing the suspect’s knowledge of the order. RCW 26.52.070(2).

Violation of a valid foreign protection order is a crime in Washington, even if the protection order does not specifically say that violation is a crime. RCW 26.50.110(1); RCW
26.52.070(1); see Esquivel, 132 Wn. App. at 324-26. Though RCW 26.52.020 states a presumption of validity “where an order appears authentic on its face,” that presumption
does not eliminate the state’s duty to prove the validity in a criminal prosecution. 11 Washington Practice Pattern Jury Instructions Criminal 36.51 cmt. (4th ed. 2016). The validity of
an order is a question of law for the court. State v. Miller, 156 Wn.2d 23, 30, 123 P.3d 827 (2005).

Only the issuing court may amend or modify a foreign protection order, with one exception. A Washington superior court may modify a provision that deals with child
custody, residential placement of children, or visitation with children under the procedures of RCW 26.52.080 if the court has jurisdiction under RCW 26.27.
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Finally, we note that while this opinion has been pending before us, the highest court of a sister state amended one of its court rules to specifically address the enforcement
of tribal court orders in state court. Minn. Gen. R. Prac. 10.01-.02.[1] We call this to your attention for such consideration as may be appropriate.

[original page 6]

B. Federal and State Law Require Full Faith and Credit for Protection Orders Issued by the Courts of Other States or by Indian Tribal Courts Regardless of
Whether the Order is Registered in a Washington Court

1. Federal Law: The Violence Against Women Act
VAWA expressly preempts state laws that require registration of foreign protection orders as a prerequisite to their enforcement:

Any protection order that is otherwise consistent with [18 U.S.C. § 2265] shall be accorded full faith and credit, notwithstanding failure to comply with any requirement that
the order be registered or filed in the enforcing State, tribal, or territorial jurisdiction.

18 U.S.C. § 2265(d)(2). This ensures that “a victim with a valid protection order receives continuous protection until the expiration of that order, regardless of which state she has
entered,” because “requiring registration could leave victims unprotected and vulnerable from the time they enter a new state until the time they become aware of and satisfy
registration requirements.” Klein, 29 Family L.Q. at 257.

If a victim does choose to register a protection order in a new jurisdiction, VAWA protects the confidentiality of the victim’'s whereabouts. The new jurisdiction must not notify
a party against whom a protection order has been issued that the order has been registered, unless the victim requests it. 18 U.S.C. § 2265(d)(2).

VAWA authorized a grant program to assist states, tribes, and local governments in strengthening effective law enforcement to combat violent crimes against women. Pub.
L. No. 103-322, § 40121(a), 108 Stat. 1796, 1910-15 (1994), codified as amended as 42 U.S.C. §§ 3796gg to 3796gg-5. Grant applicants must certify to the United States Attorney
General that their laws, policies, and practices do not require victims to bear the costs associated with the registration of a protection order. 42 U.S.C. §§ 3796gg-5(a)(1), 28 C.F.R.
§ 90.15; see 81 Fed. Reg. 85877, 85878, 85884, 85888 (Nov. 29, 2016). Grant funds from this program are used to support training of law enforcement officers and prosecutors in
Washington.[2]

2. Washington State Law: The Foreign Protection Order Full Faith and Credit Act
Washington law implements this provision of VAWA by providing that registration or filing “are not prerequisites for enforcement of the foreign protection
[original page 7]

order.” RCW 26.52.030(2). Registration can be beneficial, however, because it supplies law enforcement officers more accurate information, more quickly, about both the existence
and status of foreign protection orders and their terms and conditions. Washington offers an optional registration process that allows for the benefits of registration without making it
a condition for protection. RCW 26.52.030(1).

A person entitled to protection who has a valid foreign protection order may file it in a Washington state court without cost. RCW 26.52.030(1), (3). Court clerks are required
to assist the person entitled to protection in completing an information form. RCW 26.52.030(5). Washington courts have developed a Foreign Protection Order Information form for
clerks to use that is available online at http://www.courts.wa.gov/forms/documents/dv1_050.doc (http://www.courts.wa.gov/forms/documents/dv1_050.doc). The clerk must provide
the person entitled to protection with a copy bearing proof of filing with the court, at no cost to the person. RCW 26.52.030(6), .060.

After filing a foreign protection order, the court clerk must forward a copy to the county sheriff. RCW 26.52.040(1). The sheriff must immediately enter the foreign protection
order into a computer-based criminal intelligence information system. Entry into the system constitutes notice to all law enforcement agencies of the existence of the foreign
protection order. RCW 26.52.040(1).

We trust that the foregoing will be useful to you.

ROBERT W. FERGUSON
Attorney General

FRONDA WOODS
Assistant Attorney General

Wros

[1] The order of the Minnesota Supreme Court promulgating amendments to the cited rules is available at
http://mncourts.gov/mncourtsgov/media/Appellate/Supreme%20Court/RecentR...
(http://mncourts.gov/mncourtsgov/media/Appellate/Supreme%20Court/RecentRulesOrders/ ORADM098009-070218.pdf).

[2] See Office of Crime Victims Advocacy, Wash. Dep’t of Commerce, STOP Violence Against Women Formula Grant Implementation Plan, FFY Awards 2017-2020,
http://www.commerce.wa.gov/wp-content/uploads/2018/02/ocva-stop-grant-i... (http://www.commerce.wa.gov/wp-content/uploads/2018/02/ocva-stop-grant-implementation-plan-
2017-2020-awards.pdf).
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Tribal Access Program (TAP) Application

The purpose of this application is to provide some basic information to the Tribal Access
Program about your federally recognized Tribe. The term “Tribe”, within the context of this
application, includes intertribal consortia that perform governmental functions delegated to it by
federally recognized Tribes. This application will prompt the Tribe to describe some of it’s
current processes and tools, how it envisions implementing TAP, and what information gaps
TAP may help to fill. TAP provides access to Federal Bureau of Investigation (FBI) Criminal
Justice Information Services (CJIS) databases for the following entities:

Criminal Justice Non-Criminal Justice/Civil

e Law Enforcement e Sex Offender Registry

e Criminal Court e Civil Court

e Prosecutor’s Office e Housing

e Pretrial Services e Child Protective Services

e Corrections/Detention e Social Services

e Probation/Parole e Child Support Enforcement

e Human Resources

Federal law limits access to specific types of entities for specific purposes. TAP is not
authorized to provide access outside of what federal law provides, which excludes access for
gaming or election purposes, among-others. TAP also does not yet have full mobile capability;
however TAP is exploring mobile options.

TAP is funded by the Office of Sex Offender Sentencing, Monitoring, Apprehending,
Registering, and Tracking (SMART), the Office of Community Oriented Policing Services
(COPS), Office for Victims of Crime (OVC), and Office on Violence Against Women

(OVW). Tribes must use TAP for one of the following primary purposes: Law enforcement; sex
offender registries authorized by the Adam Walsh Child Protection and Safety Act; non-criminal
or criminal court issuance of protection orders, or entry of misdemeanor convictions for domestic
violence; foster care placement; or child abuse/neglect investigations. Tribes will be selected
based on their need to accomplish one or more of these purposes. For Tribes accepted into TAP,
deployment will not begin until those Tribal agencies have met all the onboarding and vetting
requirements (which include all documentation requirements).

Sex Offender Registration and Notification Act (SORNA) Tribes: Tribes that have been found to
have substantially implemented SORNA or are working towards implementation of SORNA
may be required to use TAP for the purpose of sex offender registration. The SMART Office
can inform Tribes if this requirement pertains to their Tribal jurisdiction.

TAP Application 1|Page
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Instructions

The TAP application is divided into four sections: (I) Demographic Information, (II) Community
Resources and Using TAP, (III) Other TAP Requirements, and (IV) Required Resolution and
Signatures.

It is important that all sections are completed as thoroughly as possible. Section II contains
agency specific questions. If the Tribe does not have that particular type of agency, please
respond “No” and proceed to the next agency.

The signature pages in Section IV can be signed electronically by either inserting a scanned
image of a signature, or printed and signed. If scanned images of signatures are inserted, it is
advised that the signature pages be submitted as a PDF.

There is a checklist at the end of this application to assist with planning and marking items
as complete.

Public Burden Statement

According to the Paperwork Reduction Act of 1995, no persons are required to respond to
a collection of information unless such collection displays a valid OMB control number.
Public reporting burden for this collection of information is estimated to average 1 hour
per response, including time for reviewing instructions, searching existing data sources,
gathering and maintaining the data needed, and completing and reviewing the collection of
information. The obligation to respond to this collection is voluntary. Send comments
regarding the burden estimate or any other aspect of this collection of information,
including suggestions for reducing this burden, to the U.S. Department of Justice, Law
Enforcement Services and Information Sharing, and reference the OMB Control Number.
Note: Please do not return the completed Tribal Access Program (TAP) Application to this
address.

The final application can be submitted as a PDF or saved as a word document and submitted no
later than 11:59 p.m. Eastern Standard Time, August 30, 2024 to TAP.App@usdoj.gov. Please
include the applicant Tribe’s name as part of the file name (e.g. [Tribe Name] — TAP
Application).

TAP Application 2|Page
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I. Demographic Information

1. Name of Federally Recognized Tribe:

2. Mailing Address:

3. Current Tribal Leader:

4. General Form of Tribal Government:

5. Tribe’s Land Base:

6. Number of Enrolled Members:

7. Total Population Living on Tribal Land:

8. Number of Enrolled Members Living on Tribal Land:

9. Does the Tribe have a significant number of visitors to Tribal Land:
[J Yes, please describe
[J No

10. How do you currently access FBI CJIS databases and how will TAP help improve
public safety for the Tribe? (please limit to 500 words)

11. Please indicate what your primary use(s) for TAP will be (check at least one):
[] Sex offender registration
[ Law Enforcement activities (e.g. inquiries that pertain to investigations, arrests,
criminal history disposition updates, entry of warrants, entry of misdemeanor crimes of
domestic violence, maintenance of records that are entered)
[1 Entry of orders of protection
[] Fingerprint-based record checks for foster care placement

[I Investigations into child abuse/neglect/exploitation

TAP Application 3|Page
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II. Community Resources and Using TAP
Criminal Justice:

A. Law Enforcement
1. Does the Tribe have a law enforcement agency that enforces Tribal, Federal,
and/or State criminal laws?
(IYes

(1 No (if no, go to B. Criminal Court)

2. Name of the law enforcement agency(s):

3. Is the law enforcement agency composed of:
[ITribal officers
L1 Bureau of Indian Affairs (BIA) Office of Justice Services (OJS) officers
] Hybrid/Both
L1 Other

4. Does the law enforcement agency have arrest authority under Tribal, State, or
Federal law?
[]Yes

O No

If yes, please check all that apply:
L] Tribal

[ State

L] Federal

5. Does the law enforcement agency provide dispatch services?
[J Yes

O No

If yes, please check all that apply and indicate number of dispatch personnel:
L] Tribal

O BIA OJS

L] Hybrid/Both
O Other

TAP Application 4|Page
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6. Does the law enforcement agency have sworn patrol officers?
Ll Yes
O No

If yes, please check all that apply and indicate number of sworn patrol officer
personnel:

L] Tribal

0 BIA OJS

00 Hybrid/Both
O] Other

7. Does the law enforcement agency have sworn Criminal Investigators/Detectives?
Ll Yes
00 No

If yes, please check all that apply and indicate number of criminal
investigator/detective personnel:

[ Tribal

1 BIA OJS

] Hybrid/Both
1 Other

8. Does the law enforcement agency have management/administration personnel?

L] Yes, how many of these are sworn?
00 No

9. Does the law enforcement agency(s) currently have access to FBI CJIS
databases?

O Yes
O No

If yes, which personnel have access to FBI CJIS databases (check all that apply):
L] Dispatchers

00 Sworn Patrol Officers

L] Criminal Investigators/Detectives

[0 Management/Administrative Personnel

TAP Application 5|Page
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If yes, describe which databases and how law enforcement personnel access them
(i.e., through County, State, Local systems) and the type of access the law
enforcement personnel have (query/entry).

10. Does the Tribe intend to have the law enforcement agency(ies) use TAP?
[J Yes

1 No

If yes, indicate which personnel the Tribe intends will use TAP:
L] Dispatchers

00 Sworn Patrol Officers

L] Criminal Investigators/Detectives

[0 Management/Administrative Personnel

If yes, please indicate the Agency Director for the law enforcement agency:
Name/Title:
Phone and Email:

B. Criminal Court
1. Does the Tribe have a criminal court?
[IYes

[INo (if no, go to C. Prosecutor’s Office)

2. Does the Tribe have a criminal code that provides imprisonment as a possible
penalty?
O Yes
[ No

3. Does the criminal court currently have access to FBI CJIS databases?
Ll Yes
[J No

If yes, please describe which databases and how the criminal court accesses them
(i.e., through County, State, Local systems) and the type of access the criminal
court has (query/entry).

TAP Application 6|Page
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4. Does the Tribe intend to have the criminal court use TAP?
] Yes

1 No

If yes, please indicate the Agency Director for the criminal court:
Name/Title:
Phone and Email:

C. Prosecutor’s Office
1. Does the Tribe have a prosecutor’s office?

OYes
[INo (if no, go to D. Pretrial Services)

2. Does the prosecutor’s office currently have access to FBI CJIS databases?
Ll Yes
O No

If yes, please describe which databases and how the prosecutor’s office personnel
access them (i.e., through County, State, Local systems) and the type of access
the prosecutor’s office personnel have (query/entry).

3. Does the Tribe intend to have the prosecutor’s office use TAP?
[] Yes
[J No

If yes, please indicate the Agency Director for the prosecutor’s office:
Name/Title:
Phone and Email:

D. Pretrial Services
1. Does the Tribe have a pretrial services office?
[1Yes

[I No (if no, go to E. Corrections/Detention/Jail)

2. Do pretrial services personnel currently have access to FBI CJIS databases?
Ll Yes
O No

TAP Application 7|1Page
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If yes, please describe which databases and how pretrial services personnel
access them (i.e., through County, State, Local systems) and the type of access
pretrial services personnel have (query/entry).

3. Does the Tribe intend to have the pretrial services office use TAP?
O Yes
L No

If yes, please indicate the Agency Director for pretrial services:
Name/Title:
Phone and Email:

E. Corrections/Detention/Jail

1. Does the Tribe have its own correctional/detention/jail facility?
[J Yes

[J No, continue to question 2 below

If yes, does every inmate or detainee undergo a fingerprint-based booking?
[ Yes, all inmates and detainees undergo a booking

] No, only certain inmates and detainees undergo a booking depending on their
charge

] No, inmates and detainees do not undergo a fingerprint-based booking.

For those inmates or detainees who undergo a fingerprint-based booking, is that
information submitted to FBI CJIS?

O Yes
O No

2. If the Tribe does not have its own tribal detention facility, do Tribal arrestees or
detainees undergo a fingerprint-based booking at another facility?
[] Yes, indicate where (e.g. county jail)
[J No

If yes, indicate which ORI Tribal arrestees are booked under:

[ State Issued Tribal ORI (Attributable to the Tribe)

[] State/County/Local ORI (Attributable to the State or Local Law Enforcement
Agency)

TAP Application 8|Page
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3. Does the Tribe’s correctional/detention/jail facility currently have access to
submit a name-based record check to FBI CJIS databases?

O Yes
O No

If yes, please describe how corrections/detention personnel access FBI CJIS
databases (i.e., through County, State, Local systems) and the type of access
corrections/detention personnel have (query/entry).

4. Does the Tribe intend to have the Tribal correctional/detention/jail facility use
TAP? (choose all that apply)
[] Yes, for fingerprint-based bookings

[ Yes, for name-based record checks
[ Yes, for fingerprint-based identification and receipt of criminal history
[ No (If no, go to F. Probation/Parole)

If yes to using TAP as stated in the above section, please indicate the Agency
Director for the correctional/detention/jail facility:

Name/Title:

Phone and Email:

F. Probation/Parole
1. Does the Tribe have a probation/parole department?

LYes
[INo (if no, go to the Non-Criminal Justice/Civil Section)

2. Does the probation/parole department currently have access to FBI CJIS
databases?

O Yes
O No

If yes, please describe which databases and how probation/parole personnel
access them (i.e., through County, State, Local systems) and the type of access
probation/parole personnel have (query/entry).

TAP Application 9|Page

55












OMB Control Number 1103-0118  Expiration Date 08/2024

If yes, please indicate the Agency Director for the Tribally-designated housing
entity/Tribal housing department

Name/Title:

Phone and Email:

D. Child Protective Services (responsible for child abuse/neglect investigations)
1. Does the Tribe have a child protective services agency?
LlYes

[INo (if no, go to E. Child Social Services (Foster Care))

2. Does the child protective services agency currently have access to FBI CJIS
databases?

O Yes
O No

If yes, please describe which databases and how child protective services
personnel access them (i.e., through County, State, Local systems) and the type
of access child protective services personnel have (query/entry).

3. Does the Tribe intend to have the child protective services agency use TAP?
Ll Yes

O No

If yes, please indicate the Agency Director for the child protective services
agency:

Name/Title:

Phone and Email:

E. Social Services (Foster-Care)
1. Does the Tribe have a social services agency that conducts record checks on
prospective foster parents?
Ll Yes

] No (if no, go to F. Health Care Facility

2. Does the social services agency currently have access to FBI CJIS databases?
O Yes
O No
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G. Human Resources
1. Does the Tribe have a Human Resources agency that conducts record checks on
Tribal employees, prospective employees, or volunteers who have contact with or
control over children?
OYes

[INo (if no, go to Section III, Other TAP Requirements)

2. Does the Human Resources agency currently have access to FBI CJIS
databases?

O Yes
O No

If yes, please describe which databases and how Human Resource personnel
access them (i.e., through County, State, Local systems) and the type of access
Human Resource personnel have (query/entry).

If yes, please describe how the Tribe submits fingerprints now?

3. Does the Tribe intend to have the Human Resources agency use TAP for this
purpose?
[J Yes
[J No

If yes, please indicate the Agency Director for the Human Resources agency:
Name/Title:
Phone and Email:
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I11.

Other TAP Requirements

Adherence to the CJIS Security Policy

We agree that we will adhere to the CJIS Security Policy and understand that misuse may
result in access being discontinued. We agree that each agency within the Tribe that
participates in TAP will assign and maintain a Terminal Agency Coordinator (TAC) to
oversee CJIS systems access and adherence to the CJIS Security Policy. We also
understand that CJIS systems access will be subject to audit by DOJ every three years.

Low/Non-Use
We agree that low or non-use of TAP may result in access being discontinued.

Tribal Executive Point of Contact

We agree to assign a Tribal point of contact who will remain involved in the TAP
onboarding and vetting process through final deployment and continued use of the
program. This individual needs to have the authority to make decisions across agencies
and bring issues to higher level executives as needed. That person is identified below:

POC Name/Title:
Phone and Email:

FBI CJIS MOU

We agree to execute a Memorandum of Agreement (MOA) with FBI CJIS and pay the
standard national user fees associated with fingerprint-based background checks for non-
criminal justice purposes (user fees are not charged for the submission of sex offender
registrations).

Documentation and Policies
We agree to provide necessary documentation and establish appropriate policies to
adhere to the CJIS Security Policy and all relevant DOJ policies and agreements.

Individual User Requirements

We agree to ensure individual users of TAP establish appropriate accounts, take required
training, successfully complete fingerprint-based background checks, and obtain
necessary certification.

Participation in Deployment Day Training
We agree to ensure users of TAP participate in deployment training.
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H. Compliance with Policy Requirements
We agree to comply with, and adhere to, all auditing and policy requirements as well as
all personnel, physical, and technical security requirements.

I. High Speed Internet Access
We agree to provide high-speed Internet access.

J. Tribally Owned Computer
We agree to provide a Tribally-owned Computer(s) that meets the necessary
specifications for the installation of DOJ’s application to access NCIC.

[I Tribe agrees to all of the requirements in Section III. This application will not be
considered without the Tribe agreeing to all of the above requirements.

IV. Required Resolution and Signatures
This application requires the consent of the Tribal Leadership and/or Tribal Executive
and a resolution authorizing this application. The Tribe’s application may not be
considered without these two items.

Does the Tribe have consent of the Tribal Leadership and/or Tribal Executive? [ Yes
Is the Tribe’s resolution attached? [] Yes

Tribal Leadership and/or Tribal Executive Signature:

Name Signature Title

TAP Application 17 |Page
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Agency Signatures for Consent

All Agency Directors that plan to use TAP must sign below.

Name Signature Law Enforcement/Title
Name Signature Criminal Court/Title
Name Signature Prosecutor’s Office/Title
Name Signature Pretrial Services/Title
Name Signature Corrections/Detention/Title
Name Signature Probation/Parole/Title
Name Signature SORNA Officer/Title
Name Signature Civil Court/Title
Name Signature Housing/Title
Name Signature Child Protective Services/Title
Name Signature Social Services /Title
Name Signature Child Support Enforcement/Title
Name Signature Human Resources/Title
TAP Application 18 |Page

64



OMB Control Number 1103-0118  Expiration Date 08/2024

TAP Application Checklist

[ I Section I: Demographic Information

[I Section II: Community Resources and Using TAP

Criminal Justice Agencies
(] Law Enforcement
] Criminal Court

[I Prosecutor’s Office

[ Pretrial Services

[I Corrections/Detention/Jail
[ I Probation/Parole

mmonw>

Civil Agencies
A. [ Sex Offender Registry
[J Civil Court
[] Housing
[1 Child Protective Services
[I Social Services (Foster Care)
[] Child Support Enforcement

(] Human Resources

@ mmoaw

[J Section III: Other TAP Requirements

[J Section I'V: Required Resolution and Tribal Leadership and/or Tribal Executive Signature

The final application can be submitted as a PDF or saved as a word document and submitted no
later than August 30, 2024 by 11:59 p.m. EST to TAP.App@usdoj.gov. Please include the

Tribe’s name as part of the file name (e.g. [Tribe Name] — TAP Application).

TAP Application
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THE NATIONAL JUDICIAL COLLEGE

Est.1963

NJC On-Demand:
Education on YOUR schedule

The National Judicial College is pleased to introduce
NJC On-Demand, a one-stop shop for all of The

College’s web-based resources. More than 100 recorded for state trial and appellate,
webcasts, videos, documents, and self-study courses are
easily accessible through the comprehensive search tool.

NJC On-Demand is designed

administrative law, tribal

and military judges, hearing
www.golearn.judges.org _ o
For log in assistance contact Elizabeth Morgan-Beesley officers, and adjudicators.

at morganbeesley@judges.org Register at judges.org

New content is being added regularly at www.golearn.judges.org.
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