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Preface

Chapter 1 is the introduction to the case study, a community-based design of Circle
Peacemaking in a Tlingit community in Alaska. In this chapter, I introduce myself and why this
research is significant to me. I introduce the community of Kake (pronounced “Cake”) where |
conducted most of my interviews. I state my research question, the problem statement, the
theories used as a framework for this study, the Indigenous paradigms that [ use in my research,
the Anglo-American and Indigenous fields of knowledge and practice within the governing
field, and the principles of Indigenous Planning and Dispute Systems Design (DSD). I state the
significance of this research to designers in rural Alaska, and that this research adds to the
literature in Indigenous Planning and DSD. Finally, I introduce the sources and methods of data
collection and my interview methodology.

Chapter 2 is the Literature Review. It covers literature on the federal government’s
historical relationship to the tribes in Alaska, the State of Alaska’s relationship to the tribes in
Alaska, the Peacemaking design in Kake, and the principles of Indigenous Planning and Dispute
Systems Design. It also covers the literature on theory related to Pierre Bourdieu’s field theory,
Dimaggio and Powell, and Safety Zone Theory.

Chapter 3 is the Methods Chapter. This chapter covers methods used by Indigenous
researchers that include Indigenous paradigms in research, Indigenous epistemology, sources and
methods of data collection, the methodology in the interviews conducted, and the analysis
strategy.

Chapter 4 is the Results Chapter. It covers a 43-year span of the “State of the Judiciary

Reports to the Alaska Legislature” that reveal the Chief Justice’s support for rural dispute

resolution design, therapeutic courts, and Restorative Justice. In addition, this chapter covers
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recent Rules of Courts support for local rural-based design. Also, this chapter covers the results
from the interviews with Peacemakers and designers in both Canada and Kake that reveal
Peacemaking as both a way of life and a process. Finally, I add my own observations of activities
in Kake that show a community of care.

Chapter 5 is the Discussion Chapter. I discuss how my research relates to Bourdieu’s
theory of the juridical field in the Chief Justice reports of a changing justice field, top-down
design by outsiders in rural Alaska, the Safety-Zone theory, and Dimaggio and Powell’s
sameness in organizational development theory. I use this section to comment on insiders as
designers of Peacemaking and the eight steps of Indigenous Dispute Systems Design. I conclude
by analyzing the Upper Tanana Wellness Committee’s efforts at designing a Restorative Justice

initiative in Tok, using the steps and principles of Indigenous Dispute Systems Design.
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Chapter 1: Introduction to Circle Peacemaking in Kake, Alaska

This research is a case study that focuses on the elements of community-based design of
Circle Peacemaking, a restorative practice in a predominantly Tlingit community in Alaska. The
Peacemaking process (which I will refer to intermittently as “the Circle”) works in partnership
with the State of Alaska judicial system for misdemeanors and juvenile offenses. In addition,
referrals come to the Circle from the local school, law enforcement office, health clinic, and local
families, who seek advice from the Circle regarding personal family issues. The values and
practices of ancient law are important in the design of Peacemaking, focusing attention on local
wrongdoers and victims in the community. With each new referral, participants in the Circle seek
to address the underlying issues that lead to crime and conflict, and focus on the repairing of
relationships and preventing further disputes. Their intention is to “have offenders recognize the
harm they have caused their victims, help heal relationships, and help victims heal and free
themselves from blame and the effects of trauma” (In Recognition, 2013, p. 121). The
community accepts Circle Peacemaking as a legitimate method of conflict resolution and crime
reduction. The process has been effective in lowering the recidivism rate for wrongdoers in their
community, while paying close attention to the needs of the victims (who are often left out in the
criminal justice system). Over the years, the Peacemakers within the Circle process have guided
adults and juvenile offenders with high success rates (Kake Circle Peacemaking, 2003). In the
first four years after they began their practice, the Circle members served 140 members with
97% completion of the agreements. The process is effective in bringing local Tlingit culture and
values to the Circle. Moreover, Circle Peacemaking is a part of the community’s work towards
building community wellness. Other programs such as the Keex Kwaan culture camp in the

summer brings the community members together to focus on language and culture. The



community’s once-high suicide rate in the 1980s has now dropped to zero. In 2003, the Kake
received an Innovations for American Government award from Harvard for their community
designed efforts. “The program’s mission is to recognize, promote, and disseminate innovative
programs, policies, and practices so that they can become widely adopted and established as best
practices” (Harvard Kennedy School, 2018).

“These are remarkable and desperately needed achievements in Alaska” (Kake Circle
Peacemaking, 2003). This is no easy feat, and one that deserves recognition. However, this
change towards community wellness did not happen overnight. In fact, it took years of strong
and robust leadership to change the tide of destruction and despair. Instead of ignoring their
overwhelming problems, the community members began to work together despite resistance and,
seemingly, lack of solutions.

My Personal Introduction

I am Upper Tanana Athabascan Dineh from Northway, Alaska, a village located in the
Upper Tanana River region of Alaska. I come from a matrilineal clan and am a member of the
Neesiit clan from Canada. My father, Floyd Hyslop was born in Roscommon, Michigan and is
of Scottish ancestry. My paternal grandparents are Tom and Elizabeth Hyslop. My mother is
Polly (Demit) Hyslop. She was born in the Upper Tanana region. My maternal grandmother is
Bertha (Johnny) Demit-Sinyon from the Scottie Creek region of Canada and Alaska, and my
grandfather is Elijjah Demit, from Kechumstock region located near the village of Tanacross. He
is from the Altsatdineh clan. My maternal great-grandmother Annie Johnny is from the

Canada/Alaska region. I spent my early years in the Dineh villages of Northway, Tanana, and
Galena and graduated from a Christian boarding school outside my village. I grew up during a

very chaotic period of time of alcohol and destruction for Alaska Natives in the villages of rural



Alaska. Times have changed, as our rural communities are regaining balance after an era of
tumultuous change.
Significance of Study to the Researcher
My interest in Kake’s community-based design of their restorative practice began when I
volunteered to join a monthly discussion group in Tok, a predominately non-Native community
of about 1,258 residents (Census Viewer, 2010) located 56 miles from my home village of
Northway. Together with a team of mostly local professionals, we formed the Upper Tanana
Wellness Committee to address underage drinking in the surrounding Native communities and
we met at the Tok Courthouse. The committee included the local Tok magistrate-judge (and
later his replacement), local law enforcement, educators, school administrators, mental health
counselors, administrators from the non-profit Native organization, and tribal administrators
from nearby villages. The faculty members from the Department of Justice at the University of
Alaska (UAF) participated via teleconference. Also, an invited member of the Hartford Court i
Hartford, Connecticut participated by phone out of interest because they had designed a
problem-solving court - the Hartford Community Court. We met once a month at the Tok
Courthouse to share ideas for reducing the high incidences of underage drinking in a nearby
Native village. We also used that one hour a month to share our vision for our communities. At
one monthly meeting, a committee member introduced us to the term “Restorative Justice”. It
was the first time many of us ever heard that term, and we had no clue what it meant. At that
time, the UAF Department of Justice a was offering a workshop taught by a restorative justice
practitioner who worked for The Restorative Community Conference Program located in
Whitehorse, Yukon Territory. It is a program created under the Youth Criminal Justice Act that

works with youth who have been charged with an offense. This Restorative Justice training was



a pivotal point for me. I was convinced that Restorative Justice was a useful and kinder
approach when working with young wrongdoers, and it involved family members and
supporters. If it worked in Canada with great promise, then I thought it could work for the
young offenders in the Upper Tanana villages and the community of Tok. I brought this
knowledge back to the committee and we all agreed that this was the path we were going to take
in addressing the underage drinking in local communities. Our committee applied for and
received state funding to design a Restorative Justice program for the Upper Tanana region. Our
short-lived program came to be known as the “Wellness Court” to the locals, though it was not a
court at all, designed as a Circle using Restorative Justice principles and practices. The Upper
Tanana Wellness Committee made a valiant effort in the design of a Restorative Justice
initiative, but despite meeting as a team for over three years, and working together through
many challenges and obstacles, our efforts were not sustainable. This study is a personal journey
and reflection of our efforts to create a sustainable restorative system in the Upper Tanana
region.
Introduction to Kake — A Tlingit Community
Kake is a beachfront community with approximately 557 residents who are
predominantly Tlingit (U.S. Census Bureau, 2013), located on Kupreanof Island, 95 air miles
southwest of Juneau, the capital city of Alaska. Accessible only by air or boat, Kake has a K-12
school, health clinic, village police safety officer, state courthouse (at the time the study began),
Tribal Corporation office, city office, two stores, community hall, cannery, and an elder
residence. In the summer months, the state ferry brings tourists to the island. Like many small
Native communities in rural Alaska, Kake has a federally recognized tribal government; the

Organized Village of Kake (otherwise referred to as OVK) serves the social, economic,



educational, and tribal court needs of the tribal members. In addition, Kake is a first-class city
(City of Kake, 2018).
Design of Circle Peacemaking in Kake

““We have to do this ourselves” (Jackson, 2010, p. 6).

After a major Alaskan newspaper spotlighted their community problems in 1988, Kake
residents took action. The town had one of the highest rates of suicide in the nation in the 1980s
(Jackson, 2010, p. 6). There were 18 cases of suicide between 1980-1999 on record (Health
Analytics and Vital Records, 2018). Outsiders to the community and enormous cash flow from
the logging industry replaced seasonal jobs. As a result, many adults and youth resorted to
drinking and substance abuse. An absent justice system offered a juvenile probation officer who
only flew to the village when there was a serious offense (Kake Circle Peacemaking, 2003).
“The 1980s was a horrendous decade,” (Fulton, n.d.). In the late 1980s, when Kake residents
begin meeting together to discuss the social problems in their community, alcoholism and suicide
rates were staggering. “At one time, there were 21 people that died in one year from suicides.
One hundred percent of it was because of alcohol. I doubt if they would have done that to
themselves if they were sober,” states Mike Jackson, the former state magistrate and current
Keeper-of-the-Circle for the Circle Peacemaking (2010, p. 2). The Keeper-of-the-Circle serves as
the contact person in a referral and the facilitator of the circle and follow-up circles. They are
also helping “to guide the wrongdoer in the right way” (Jackson, 2017).

The award-winning newspaper series published by the Anchorage Daily news, called “A
People in Peril”, portrayed Alaska Native suicide and alcoholism in Alaska as an “epidemic”
(Weaver, 1988, p. A2). It portrayed the sober members of Kake as those who looked “the other

way” and did not reach out to help (McCoy, 1988, p. G1) the “all too-frequent scenes of



destruction” (p. G4). “And this made us look right in the mirror” said Mike Jackson (2010).
Besides the newspaper article, it took the threat of a suicide pact by local teens to shake Kake
residents to action and to meet as a community to talk about their problems. That was the first of
several community meetings addressing the issues in their community. However, the local
change-agents met resistance from several community members:

There was a long debate about what was right and what was wrong and what was

religion, what was tradition, and the common values of love, respect and forgiveness.

That sent us on the road of recovery and healing (Jackson, 2010, p. 6).
The original designers of Circle Peacemaking in Kake invited outside consultants for assistance
in their quest for answers to the serious social problems they faced on a daily basis. While the
consultants could offer support and their experience, the community members were left with the
problems. When Kake members realized that the responsibility for change was on their
shoulders, they began to work together to find solutions. One member heard of a First Nations®
community called Alkali Lake located in British Columbia, Canada that was one immersed in
alcohol, yet the community had become a positive example of sobriety. He personally paid for
the Alkali Lake trainers to offer a workshop called “New Directions” for the residents of Kake.
The workshop helped the participants “express their emotions and confront rather than avoid”
(McCoy, p. G3) their problems. Community meetings served as a public forum for residents who
wanted to be involved in creating a climate of change.

Three years later, Jackson met Harold Gatensby, a Tlingit Peacemaker practitioner, at a
Restorative Justice Training. Gatensby shared his work reviving Peacemaking, a Tlingit

traditional practice in his community of Carcross, Yukon. Carcross is a First Nation reservation

* First Nations is a term used to describe Aboriginal peoples in Canada who are not Métis or Inuit. Section 35 of the Constitution
Act of 1982 declares that Aboriginal peoples in Canada include Indian (First Nations), Inuit and Métis peoples. Jun 10, 2015 First
Nations - The Canadian Encyclopedia www.thecanadianencyclopedia.ca/en/article/first-nations/
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in Yukon Territory of Canada not far from Kake. Jackson recognized this practice as something
he learned as a youth it from his father and grandfather, both Peacemakers.

To further their education of the Peacemaking process, the Organized Village of Kake
(OVK) invited Harold Gatensby and other Peacemaking practitioners to Kake to hold a
Peacemaking training. A week after the training, the members of Kake held their first Circle.
This Circle involved an adult woman who had her children removed from her by the State for her
inability to stop drinking alcohol. She had failed several trips to treatment centers. The woman
attended the Circle to plan a life without alcohol with the support and suggestions of the
Peacemakers. While she attended treatment, the members of the community maintained her bills,
family, and home. She returned to her community sober and regained custody of her children
(Jackson, 2010). She remains sober to this day. Circle Peacemaking has received national
attention and acclaim for its accomplishments. This initiative has withstood internal pressures as
it evolved to become a process serving the local people. The community-designed initiative is a
phenomenon because of its viability and working relationship with a largely centralized legal
system in Alaska. Because there is an increase in Alaskan tribes opting to design Peacemaking
initiatives of their own, this research draws upon the strengths and local resources used by Kake
citizens to create a sustainable restorative practice and process in their community.

Peacemaking is not anything new in Native communities. Instead, resolving conflict
using traditional values and practices is a revived practice after years of oppression by the
Anglo-American legal system. The local design of Peacemaking is practiced both as a way of
life and as a process to keep communities intact in the journey towards community wellness.

There is an abundance of literature on maintaining peaceful relations between tribal members,



clans, and other tribes all over the world using Indigenous Knowledge (Kunnie & Goduka, 2006;
Ross, 2006; Hamilton, 2001; McCaslin, 2005).
Law is embedded in our ways of thinking, living, and being. For Indigenous Peoples, law
is far more than rules to be obeyed. Law is found within our language, customs, and
practices. It is found within the carefully balanced relations of our clan systems and our
extended families. It is also found in ceremonies and rituals. Law is a whole way of life.
Through countless means, our traditions teach us how to be respectful of others and
mindful of how our actions affect them (McCaslin, 2005, p. 88).
Research Question
A 2013 comprehensive study completed by the Indian Law and Trust Commission
appointed by President Obama states that Alaska’s approach to criminal justice is
“fundamentally on the wrong track” for Alaska Natives (A Roadmap for making Native
America safer, 2013, p. 42). In a closed justice field that is an extremely centralized top-down
system, there historically has been very little interest, until recently, for more input and
participation from rural villages” for design of dispute resolution initiatives to address local
juvenile and misdemeanor cases. Increasingly, tribes are receiving funding to develop
Restorative Justice programs, but there are very few communities where volunteers design local
Peacemaking practices. The Circle Peacemaking design of Kake is one of the few exceptions
when local community volunteers designed a dispute resolution process and volunteered to
serve in the circle. This ensures that Peacemakers are always available in Kake.
Today, when residents of rural, and often remote, Alaska are charged with minor and
misdemeanor offenses, they are usually processed through the corrections system located outside

their villages. Often, when young offenders from my village must leave their homes and families

tto enter into detention homes, they return home more lost and confused than before and become

* Author uses rural villages and communities interchangeably throughout the dissertation.



versed in criminal behavior learned during incarceration. More often than not, probation officers’
only contact with them is by phone. Additionally, probation officers are usually strangers who
live outside the young offenders’ communities. The family support system is usually excluded
from the process, leaving a large gap between the returning wrongdoer, family, and community
members. With all the interest in design of dispute resolution initiatives for Native peoples in
rural Alaska, this case study of Circle Peacemaking in Kake, Alaska asks the question: “What are
the elements of design for Circle Peacemaking, that create a sustainable dispute resolution
process in Kake?”
Purpose of this Study

Since 2013, the State of Alaska judicial field shown increased interest in working with
the Natives of rural Alaska, as reflected in their annual reports to the legislature. The State has
demonstrated this interest by adding more local options for community-designed processes in
rural Alaska through recent additions to the rules of court and legislative statutes. Some
communities may choose a peacemaking process. Today, there exists close to 300 small remote”
Native communities in Alaska who have the options of designing a dispute resolution process of
their own.
Problem Statement

The Native population of Alaska makes up an alarmingly high population in the
correctional system. According to the Alaska Department of Corrections (2016) Offender
Profile, the adult Native population makes up nearly 35% (34.52%) of the imprisoned population
in the correction facilities (p. 11). The Native juvenile offenders make up nearly half of referrals

to the Alaska Division of Health and Social Service, Division of Juvenile Justice (2018). The

* Author uses remote and rural interchangeably throughout the dissertation. Remote and rural refers to Native villages that often
are outside the road system and located outside the major hubs, towns and cities in Alaska.



statistics are of concern because the Indigenous™ population makes up only 15% of the
population of Alaska (U.S. Census, 2016). Most of the criminal cases in rural Alaska are
processed through a centralized criminal justice system in major towns and hubs, though the
trend is changing with tribal courts.

When the Alaska Territory became a state in 1959, the new administration placed
magistrates (local judges) in the interior rural regions and elsewhere in Alaska. This was a clear
message for the Native people of my village and other rural communities that the law of the land
was no longer local, but instead officially adjudicated, processed, and determined within the
walled chambers of a distant courthouse. It didn’t take long for studies to show that the small
population of Native people had become a large population within the confines of the corrections
system. Over the decades, the federal and state governments have spent millions of dollars in
studies and attempts to remedy the problem of over-representation of Native people in the
corrections system, but with few results. The solution may be within the communities to design a
Peacemaking process that does not rely on outside sources, or their funding,

Pierre Bourdieu — The Juridical Field in Alaska

The term “juridical field” was coined by French sociologist Pierre Bourdieu to describe
the culture within the criminal justice system influenced by money, prestige and power while
creating rules and law. Within this cultural field is the influence (conscious or unconscious) that
dictates how one dresses (e.g., attorneys in black suits, judges in robes, etc.), the speech used to
address one another, the golf courses, the lunch spots, and closed picnic events. “Bourdieu's

central claim is that the juridical field, like any social field, is organized around a body of internal

** The words "indigenous" and "indigenous Peoples" are synonymous with “Native" and "Alaska Natives".
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protocols and assumptions, characteristic behaviors and self-sustaining values—what we might
informally term a "legal culture."” (Bourdieu, 1987).

Simply stated, Bourdieu’s field theory conceives late modern society as comprised of a

series of inter-related and overlapping cultural fields wherein actors manoeuvre to increase of

retain their share of various forms of capital (i.e. status and resources) (Kelly, n.d.)

This is important in the context of this study to demonstrate that Native people are
influenced by the juridical field, and naturally so in many cases. Within the juridical field is both
the Circle Peacemaking governed by Tlingit ancient laws and practices, and the Criminal Justice
System (CJS) governed by Anglo-American laws, procedures, and policies. The tribal courts,
established by federal legislation of the Indian Reorganization Act in 1936, is also influenced by
the juridical field.

However, change is in the air as the oil industry in Alaska continues to diminish, meaning
less state revenue for all service fields. As a result, the criminal justice field is seeking new and
innovative ways to reduce service to rural Alaska and is referring cases towards tribal courts and
local community-designed Restorative Justice initiatives. In fact, it has only been in recent years
that the centralized judicial system and legislation have shown interest in decentralizing their
system and placing juveniles and misdemeanors in the hands of tribal courts and community
Restorative Justice processes. “Restorative Justice programs include, but are not limited to, circle
sentencing, family group conferencing, reparative boards, and victim/offender mediation”
(Alaska Rules of Criminal Procedure Rule 11 (1)).

The demographics of rural Alaska and its residents suggest Restorative Justice processes

will help increase local participation in dispute resolution and crime prevention, provide a

justice focus that is less adversarial, and better meet small community needs and cultural

preferences for reconciliation (May, J., Fall 2014/Winter 2015).

It is time that the government should begin to look for answers from local people in rural Alaska,

who may know the best approach to working with local offenders. Currently, there are no
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statistics that show the population of Natives removed from the small communities and villages
where an offense occurs, but it can be determined that they are removed from the village to their
mental detriment. (A Roadmap for making Native America safer, 2013).

Alaska’s approach creates and reinforces discriminatory attitudes about Alaska Natives

and the governing capacities of Alaska Native Tribes. As long as the system that helped

create the problems is allowed to persist, the general public will be tempted to assume
that the fault lies with the victims — when instead, Alaska Natives and Alaska Native

Tribal governments have had relatively little say in the way crime and justice are

addresses in their communities (A Roadmap, 2013, p. 47)

Anglo-American and Indigenous knowledge fields.

Though not a comparative study, this paper looks at two sets of knowledge fields within
the criminal justice system in Alaska: the Anglo-American knowledge field” and the Indigenous
knowledge field. The online Merriam-Webster dictionary defines systems as “a group of related
parts that move or work together” (n.d.). Within the criminal justice system, the Anglo-
American field is comprised of judges, lawyers, social workers, probation officers,
policymakers, mediators, and personnel who work together within the system to accomplish
certain goals. This field is based on Anglo-American values, knowledge, and tradition. Until
recently, the Indigenous ways of knowing, or knowledge field, was often left out of the criminal
justice system, though Native people make up most of the population within this system. The
design of the Peacemaking Circle in Kake and other Indigenous ways of peacemaking falls
within the Indigenous knowledge field in order to create balance and maintain good relations

between clan and family members and the spirit world. This knowledge field recognizes the

importance of respect with all living beings. Living in social balance with one another was

* A "field" is a sociological term used by sociologist Pierre Bourdieu to describe the environment where individuals
he called "actors" or "agents" interact. Each actor of agent is pulled to conform by forces in the field (social,
economic and cultural) and the rules of the field.
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necessary for survival, especially during the harsh, unforgiving environments of Interior Alaska.
People looked out for another with food, shelter and clothing.

The incursion of Anglo-American values and practice within the government courts,
policies, schools, and churches have all but snuffed out the ancient knowledge and practices of
the Native people. The settlers began this erasure with the Russians’ directives to relocate and
enslave Aleut people from their homelands and continued when the United States purchased
Alaska in 1867. In the early part of the 20" century, the federal government established
boarding schools that forcibly removed children from their parents and relocated them to a
foreign school where their Native language was forbidden. (Hirshberg & Sharp, 2005). These
are but a few examples. Upon the purchase of this region called Alaska, the U.S. government
created schools and churches to assimilate the cultures of what they considered non-white
“others”. There were also the mass deaths from disease brought by the gold-seekers and others.
However, before the upheaval, the Native people of Alaska had practices in place to resolve
disputes and correct bad behavior. They still have the teachings and values that have been
passed down from generation to generation by the teachings and stories.

Indigenous planning in peacemaking.

Native ways of resolving conflict and maintaining a community based on Indigenous
values and practices existed before the advent of colonialism. Hirini Matunga defines Indigenous
Planning (IP) as “planning by, rather than planning for these communities,” and a form of
planning that is continually evolving with change and “practiced since time immemorial” (2013,
p. 3). Indigenous planning and design takes into account its history, origins, current conditions,

and future planning for the next generations (Walker, Jojola, & Natcher, 2013). For the citizens
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of Kake, IP is planning and designing “things that matter to them the most” (Hibbard & Adkins,
2013, p. 99).

Dispute systems design.

In the 1970s, negotiators and academics William L. Ury, Jeanne M. Brett, and Stephen
B. Goldberg pioneered the term “Dispute Systems Design” (DSD) as a method they used for
resolving frequent strikes and lockdowns at the Caney Creek Coal Mine in Mulenberg,
Kentucky. The corporation was in need of a new system of conflict management that could deal
with conflicts quickly and efficiently before they escalated into the frequent strikes and lockouts,
which had been occurring almost routinely at this mine (Amsler, Martinez, & Smith, 2015; Ury,
et al., 1988). “DSD evolved over the decades, from resolving disputes in labor union strikes to
managing conflict in the courts, workplace employment, business transactions, organizational
conflict, communities, governments, and in the global theatre” (Rogers, Bordone, Sander, &
McEwen, 2013, p. 388). Over the years, DSD has expanded for use in larger, more immediate
contexts such as lawsuits involving several plaintiffs, and disasters such as airline accidents,
national emergencies and international transactions and treaties” (Rogers, et al., 2013). DSD is
used in emergency context and global systems for policy development. Today, DSD is taught in
law schools and practiced by lawyers, negotiators, mediators, and planners.
Significance of Research to Designers of Peacemaking Circles in Rural Alaska

The purpose of a justice system in an Aboriginal society is to restore the peace and

equilibrium within the community, and to reconcile the accused with his or her own

conscience and with the individual or family who has been wronged (McCaslin, 2005, p.

100).

I acknowledge that I am undertaking an idiographic rather than a nomothetic approach.

The Tlingit Peacemaking practice in Kake stands out as a model that can inform other Native

communities of the action steps they can take in order to design and resurrect an effective,
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sustainable, and restorative practice in their communities. Acknowledging that every Native
village or community has its own unique traditions and practices, it is nevertheless possible to
look to the Tlingit Peacemaking process in Kake as a model of self-determination and
sovereignty. The current study answers questions as to why and how the Circle Peacemaking in
Kake initiative has worked so well despite its emergence in an otherwise largely dysfunctional
and faraway external judicial environment. Moreover, the study teases out all the structural
factors and community dynamics necessary to ensure that a tradition-based and locally
developed restorative program can succeed and sustain itself long-term.

Significance to the Literature on Indigenous Planning and Dispute Systems Design

Though there is prolific account of the virtues of Peacemaking Circles both in and out of

the Indigenous context, there is little research on the community-based design of Peacemaking
in a small rural community. This research focuses on the community-based design of Circle
Peacemaking in Kake and takes into account the Principles of Indigenous Planning and Dispute

Systems Design used to create the local peacemaking initiative.

Methods and Design for Gathering Information

In order to gather information in the design of Circle Peacemaking as a case study for
community design and sustainability, I explored the interviews shared with me by Kake and
Canadian Peacemakers and designers, looking for patterns supporting local designed processes in
rural Alaska. I reviewed case law, state statutes, and rules of Alaskan court, as well as Judicial
Annual Reports to the Legislature that suggested a legal environment that promoted local design
of restorative practices.
This case study is descriptive and utilizes a qualitative methodology. I gathered most of the

information through interviews conducted with Peacemaking practitioners in Yukon, Canada,
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and the original members of the Healing Heart Council in Kake who designed Circle
Peacemaking. These were longtime community Peacemakers and supporters of the
Peacemaking Circle process. In addition, I observed the community by walking around the town
and engaging with community members and events.
Conclusion
In summary, this study examines the elements of local design of the Peacemaking Circle

in Kake within the framework of social theory indicating that invisible but very real forces will
affect our decision to conform to a foreign field of knowledge and practice. The study also
recognizes and uses the elements of design found in Indigenous Planning and Dispute Systems
Design necessary for sustainable Peacemaking. For a long time, the Native people’s ways of
maintaining balance in their communities went underground, but the ancient laws and practices

were not forgotten.
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Chapter 2: Literature Review

Introduction

Indigenous Peacemaking laws, sometimes referred to as ancient laws or law of the land
(Jackson, 2014), and known in cultural studies as ‘customary law,” are practiced by Native
people to maintain good relations between other people, the land, and the spirit world. In interior
Alaska, where the temperatures and terrain can be unforgiving, one important law for survival is
to look out for one another. One example is to make sure the homes are warm and that there is
enough wood and food. The ancient laws recognize the importance of maintaining good relations
with opposite clans and visitors to the land and in supporting members of one’s clan in times of
need, like in the passing of a loved one. In my home, the Upper Tanana river region of Alaska,
there is a word in our language that warns us against breaking the laws. It is called 7hjih
(pronounced ee-jii), which means bad luck if the law is broken. The lawbreaker offends the clan,
spirit world, ancestors, and the unborn. These laws are taken seriously by our elders and others
who abide by them. There is a warning to watch our thoughts and words, intentions, and actions.
There is a saying in my language, “oo ina’ iits ji” meaning, “the breaking of these laws may
result in bad luck.” Literally the saying says, “Enough. That is scary.” So, in following the laws
and practices, the people are in essence practicing principles of Peacemaking in their
communities by maintaining good relations with all living beings seen and unseen. Ancient law

is practiced by Indigenous peoples all over Alaska and the world:
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historical circumstances that help produce it, as one can trace the origins of the legal field. The
origins of ancient law has always existed so it cannot be traced.

Fields of practice.

Bourdieu understood the social world as being divided up into a variety of distinct
“fields” of practice, like law, medicine, academics, politics, religion, art, and sports. While
fields often overlap in a society, Bourdieu sees each field as being distinguishable and distinct
from one another with their own set of rules and struggles for position. Positions within a field
are taken by actors who have a stake in the field that are determined by the amount and weight
of the capital they have. Conflict and competition happen within and between fields for
monopoly of economic capital. The most important element within a given field is power, as it
serves to structure the other actors in the field or actors in other fields. For the tribes, there is the
ongoing struggle for jurisdiction and power between the state and tribes. Tribal court judges
often live in the community and are Native. Often the tribal courts are constructed by the values
and practices of the Anglo-American system.

For Peacemakers who often work as volunteers, there is no competition for resources.
Putting capital gain aside, Indigenous knowledge has a distinct place in the juridical field. In
the Indigenous field, the community values are life sustaining. The values promote, create and
maintain good relationships between one another and they are not based on power and
competition. Rather, the values are based on cooperation and collaboration, and looking out for
one another. Indigenous capital includes a large family and clan system and a relationship of

well-being with the earth, spirit world, and all living creatures.
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Social, cultural, and symbolic capital.

Three forms of capital influence the juridical field. They are social, cultural, and
symbolic capital. Social capital is based on group membership, relationships, and networks of
influence and support. Members of the juridical field in Alaska such as the lawyers and judges
know one another and may play golf together. Members of the court system may hold annual
picnics at the park. They all know and socialize with one another. They are not likely to invite
members of the tribal court to their social events such as the annual picnic at the park.

Cultural capital within a field is the knowledge, experience, or connections one has had
throughout life. A Native leader in rural Alaska with place-based leadership contains cultural
capital and often has more influence than an outsider with another set of knowledge,
experiences or connections. For that matter, I consider myself an insider-outsider to the village
where I was born, spent the first decade of my life, and returned three decades later. While I am
a member of a clan there and I have history there, I missed out on many of the life events that
create strong cultural capital. Life events include births, deaths, graduations, and rites of
passages. While I am still a member of my community, my leadership in my own community is
dependent upon partnerships with leaders with more cultural capital. For agents within the
juridical field, examples of cultural capital are attending the same university, acquiring the same
taste in music and arts, demonstrating the same cultural sensitivities, and creating a sense of
collective identity and group position. One example of cultural capital at use is in the training
for tribal judges in rural Alaska. Often the trainings are delivered from the Anglo-American
cultural resources that teach western legal governance. In this type of court, elders may not play
a big role. Often, power is not often direct, but its effect can be just as influential as in symbolic

capital.
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Symbolic capital is practiced indirectly through language, images, and symbolic
meanings. In rural Alaska, it may influence Native people to accept their own “dire” condition
as defined by outsiders as legitimate. Lawyers, and judges speaking in legal language to one
another is a form of symbolic capital. State courts pay their judges and lawyers large salaries
creating symbolic importance. In addition, the state courthouses are usually very large and
imposing creating symbols of power and prestige; meanwhile, in the small communities of rural
Alaska, the tribal courts are often convened in one of the village council meeting rooms by
unpaid volunteer tribal judges. Bourdieu focused on power struggles between individuals or
actors within a field. In this case, the power struggles between the tribal court and state court
within the juridical field. DiMaggio and Powell focus on organizations that begin to resemble
one another within a field despite the lack of effectiveness.

DiMaggio and Powell — Isomorphism in the Field

Over time, organizations within any given field begin to resemble one another in their
services, even though copying one another may not be more efficient and perhaps even
impractical for the needs of the community in which they serve. In the process, isomorphism or
“sameness” of practice occurs when organizations begin to adopt the same forms and structures,
even though differentiation may ensure survival. In this case, we are focused on the Anglo-
American juridical and Indigenous tribal court fields. Using organizations as their unit of
analysis, DiMaggio and Powell (1983) have suggested practical reasons why, over time,
organizations that work closely begin to resemble one another. They argue that three separate
processes: coercive, mimetic, and normative isomorphism, produce this result within any given
field. DiMaggio and Powell (1983) describe the three processes or isomorphism as: (1) coercive

isomorphism that stems from political influence and the problem of legitimacy; (2) memetic
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isomorphism resulting from standard responses to uncertainty; and (3) normative isomorphism,
associated with professionalization (p. 150).

Coercive process — who is making the rules?

A less prominent organization which often works within the same field with a more
prominent organization often experiences pressures to conform (DiMaggio & Powell, 1983).
“An example of coercive processes creating external pressures for compliance with institutional
norms are found in government imposed regulatory environments” (Kondra & Hurst, 2009, p.
40). For example, the tribal court in Alaska is a less prominent organization within the larger
juridical field. The larger system creates the language in the agreements for the tribal court to
sign in order to receive referrals from the State agencies and courts. The organization creating
the language for agreements is making the rules resulting in coercing other organizations to
comply with the agreements. The larger field with the most resources often, and perhaps in good
faith is often not aware that they are creating a hierarchy of power.

Mimetic processes — organizations looking and acting alike.

Organizations that are less powerful may try to look and act like the larger organizations
within a larger and more powerful field. In Alaska, the tribal courts may adopt tribal codes that
resemble those of the western legal field with judges and judicial processes that contain the
western concept of punishment. The tribal court members may or may not know that they are
following the western legal model because that is the type of training they are receiving from
outsiders to their field. Unfortunately, the outside trainers may be conscious or, more likely,

unconscious of their intentions to create systems that may not serve the rural communities.
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Normative processes — pressures to conform to a larger organization.

Most larger organizations create professional norms within their fields, producing
pressures for other less powerful organizations to conform. These pressures, for example, may
extend from the Anglo-American legal field to create a powerful influence over other
organizations such as the tribal courts. The people who are hired within the legal system are
required to have certain levels of education. More often than not, an attorney may be hired over
a layperson in a magistrate’s position at a hub that services surrounding villages, because a law
degree may carry more weight though it may not be as effective as a local layperson who knows
the culture, families, values system, and local practices. In addition, the legal field often requires
the tribal court judges to become trained in the Anglo-American legal system. The tribal court
members may be pressured to conform by the federal government who funds their training.

On the other hand, a new field re-emerging and gaining momentum in Alaska is the
Indigenous Knowledge field based on traditional knowledge and practices. It is evidenced
through increased activity in the revitalization of songs, stories, dances, and languages. In the
academic field, from preschool through university, traditional knowledge is becoming part of
the curriculum, and the elders are receiving the recognition as the teachers and storytellers once
again (Pingayak, 2011; Pranis et al., 2003). In Kake, the Circle Peacemaking practice is the
return of traditional ways for resolving conflict and bringing back balance to broken
relationships. Given that there is a revival of traditional knowledge, there is a possibility that
local community-based initiatives in rural Alaska can succeed and be restored based on

traditional principles.
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Safety Zone Theory (SZT)

Safety Zone Theory (SZT) relates to federal Indian policy in the design of educational
systems in United States. The same challenges relating to system change in the educational
system apply to change within the criminal justice system in Alaska. SZT was developed by
scholars K. Tsianina Lomawaima and Teresa L.. McCarty to make sense of the fluctuation of
government support and policy for Native students in the classroom. The government pendulum
swung from assimilating the Native youth “rooted in the need to domesticate the most dangerous
cultural difference” (2006, p. 43), to the American way of life by removing them from their
parents in the 19™ century, to one of supporting community-controlled schools on the
reservations. After careful analysis of the policy change in a colonial institution, the question
asked was this: why would a policy change so radically within a colonial context? The answer
was about the government’s need to control both the classroom and what they termed “safe” in
the classroom. After a time, the government decided the teaching of language, singing Native
songs, and Native dancing was safe within the classroom. When the government creates safety
zones, there is always an element of control.

Conclusion

Indigenous peoples of Alaska and worldwide have long practiced ways of resolving
conflict in their communities, long before the first settler set foot on their lands. Circle
Peacemaking based on local values and practice is locally designed by Kake residents in their
efforts to reclaim their responsibility to their community and to revive traditional ways of
resolving conflict together as a family and community. Elsewhere in rural Alaska, there are
dispute resolution initiatives that have emerged with government funding. In my own experience,

the Upper Tanana Wellness Committee started out as a local attempt to create a Restorative
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Justice initiative for local underage drinking offenses. However, it did not fulfill its mission
because of design difficulties. Kake Peacemakers embraced the principles and practice of
Peacemaking they brought to the Circle. Field theory predicts the effectiveness of local design

that depends on cultural and social capacity in the community.
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Chapter 3: Methods

Introduction

This chapter reviews the methods of gathering data using Indigenous research principles
and practices. The data I gathered came from the following sources: State of the Judiciary annual
reports to the Alaska State Legislature, Alaska State Rules of Courts, interviews with
Peacemakers and supporters in Yukon Territory, Canada and Kake, and finally, my observation
of events in Kake. I interviewed Peacemaking practitioners in Yukon, Canada, the original
members of the Healing Heart Council who designed Circle Peacemaking in Kake, and
Peacemakers and supporters of the Circle process. In addition, I observed the community when
walking around Kake and attending the celebrations.

This study is exploratory and identifies essential principles and practices used to design a
sustainable restorative practice within the framework of Indigenous Planning and Dispute
Systems Design. This chapter will cover the following topics: (a) Indigenous Methodology, (b)
Indigenous Paradigms in Research, (¢) Indigenous Epistemology, (d) Sources and Methods of
Data Collection, (e) Data Collection: Interviews in Kake, Alaska and Yukon Territory, Canada,
(f) Interview Methodology, (g) Qualitative Methodology, (h) Analysis strategy, and (i)
Researcher’s Use of the Results.

Indigenous Research Methodology

We are accountable to ourselves, the community, our environment or cosmos as a whole,

and also to the idea or topics that we are researching. We have all of these relationships

that we need to uphold. (Wilson, 2008, p. 106)

The Indigenous approach to research takes into consideration the importance of creating
good and reciprocal relationships with the participants of the research community. Instead of

being the main beneficiary of research within Indigenous communities, the relationships between
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researcher and the community being researched should continue after the research is completed
(Wilson, 2008). This includes the building of relationships of trust with the research participants
and community, trust that should be important and ongoing. My research journey with Kake
residents began in 2009, a few years before the formal research process. I was researching online
for a sustainable community-based restorative practice process for Native people and found that
Circle Peacemaking in Kake was the only community-based local initiative in Alaska. That very
year at an annual statewide conference, I met Tlingit Kake Peacemaker and local State
Magistrate Mike Jackson, who also serves as the Keeper of the Circle as I stated in Chapter 1.
He and his wife hosted a table selling their jewelry and other products. A year later, at another
conference, I met another Kake Peacemaker, Anthony Gastelum, a Native American who is a
longtime resident of Kake. A year later, I visited Kake to meet further with both Mike and
Anthony. At that time, Anthony worked as a Peacemaking Coordinator at OVK, and Mike was
the State Court Magistrate Judge. I was able to observe them at work together in the courtroom
as they talked about cases that could be referred to the Circle. On the same visit, [ met several
community members and got acquainted with the community. “Creating a relationship with the
people is just as important as being the relationship — meaning that our identity to our research is
connected to the land, our ancestors, and to the future generations who will come to being on the
land” (Wilson, 2008, p. 80). In addition to building a relationship with community members in a
community, there is what Wilson calls “relational accountability;” the research “has to benefit
the community” (p. 102).

After my initial visit to Kake, I was given permission by Mike Jackson to return as a
researcher. Upon my arrival, I met with both Mike Jackson and Anthony Gastelum. Because they

were very involved with the Circle Peacemaking process, they were willing to guide me in my
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research and offered a list of names of members of the original Healing Heart Circle and
Peacemakers. My intention was to set up interviews. I asked Anthony to facilitate the meetings
with the interview participants. It has been my experience that a local facilitator worked much
better in gaining access to the research participants. Throughout the research journey, I remained
in contact with the research participants by letters, phone calls, emails, and several visits to Kake
for further research. I provided a research update to the tribal council in May, 2017.
Indigenous Paradigms in Research

Linda Tuhiwai Smith states “that Indigenous peoples have been, in many ways,
oppressed by theory created by non-Indigenous scholars” (2012, p. 39). She refers to two
paradigms of research at play here; the Western and the Indigenous research paradigm. Within
the Western research paradigm, the history of colonialism is often left out and replaced with the
“Indigenous problem” (p. 94), when, in fact, the problem is actually often a result of the effects
of colonialism.

29

“[IIndian problems’” do not exist without taking into account the relationship between
the White conquerors and the subjugated Indians. Virtually the whole apparatus of
western civilization, including its vaunted legal edifice, has been used to exploit and
degrade the rights and privilege of all Indian communities. (Gross, 2001, p. 3)
Another clear example of an Anglo-American approach to research is the definition and
understanding of “science” as being the only truth, discovered by Western scientists. The
Indigenous researcher defines “Indigenous knowledge” as coming to know or knowing. This
knowledge is often taught through storytelling and observation. This can create a dilemma for
the Indigenous approach to research. “The stories told by traditional people come out of their
direct experiences and are ways of teaching that are very different from the simple imparting of

facts” (Peat, 2005, p. 57). Indigenous ways of knowing is not a thing of the past for people who

need “present day social policies,” (Nakata, 2008, p. 202). Indigenous knowledge is a present-
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day guide in an ever-changing world. Martin Nakata, a Torres Strait islander and author of
Disciplining the Savages: Savaging the Disciples (2008) counters previous notions of Indigenous
Knowledge as static:

In describing Islander culture as an artifact of the past, Islander knowledge

thinking, understanding and organization of their world — is itself viewed as something of

the past. But in fact, it has always been something of the = present, evolving and

responding to all that is new and changing in Islander contexts. Islander consciousness
and systems for thinking about, reflecting on and analyzing their place in unfolding
events-Islander ‘history’ -while subjugated in Western accounts are nevertheless

continuing. (p. 202)

Indigenous Epistemology

The English language is prolific with nouns to describe chairs, pens, jails, etc. In
contrast, the Indigenous language contains action verbs such as the thing you sit on, something
you write with, or the place where you are locked up, creating the reality as something that is not
just a name, but is also a living and moving entity. Therefore, reality is not a thing, but a set of
relationships (Wilson, 2008, p. 73). “Indigenous epistemology is our cultures, our worldviews,
our times, our languages, our histories, our spiritualities and our places in the cosmos.
Indigenous epistemology is our systems of knowledge in their context, or in relationship”
(Wilson, p. 74).

A lot of our worldview is contained in our language without equivalent English
descriptions. For example, the Navajos use the word “Hé6zhd” to describe “everything that the
Navajo thinks of being good — that is, good as opposed to evil, favorable to man as opposed to
unfavorable (Witherspoon, 2012, p. 23). As an outsider who does not speak Tlingit, this may
create a language gap.

The inability to produce Tlingit terms and meanings in English, my spoken language, may inhibit

a weakness in the research, as I may not grasp or be able to convey what the participants want to
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describe in their interviews about Peacemaking Circles when they begin speaking about spirit.
The Indigenous worldview contains spirit, which is not conveyed or possibly even considered
valid in Western research. To the Indigenous person, spirit is seen in every living thing, an
energy that connects everything. We are all related. This form of energy is recognized by
Western science as metaphysics (Deloria, 2012). “We are replacing an outmoded metaphysics
with a more modern and comprehensive one” (Deloria, 2012, p. 111); meaning that the old
school of thought that includes evolution may not be the only school of thought in research as
Indigenous knowledge grows to be a viable source of knowledge. In social relations, there is an
order as in nature. Indigenous people knew that in order to survive, it was important to remain in
good relations and harmony with all living beings, which included trees, people, animals, and
water. This knowledge is still important to the Indigenous people of today.

Sources and Methods of Data Collection

The study is largely qualitative and includes extensive in-depth, semi-structured
interviews and my observation of the community events in Kake. The participants interviewed
were the original designers of Circle Peacemaking, Peacemakers, and supporters of the Circle
process. My research includes evidence of the State of Alaska legal field’s acknowledgement
and support of local community-based design. I note the State’s patterns supporting local
processes that included tribal court. In addition, I reviewed State statutes and Rules of Court.
The spotlight of this research focuses on the essential components required to design a
sustainable dispute resolution process such as Circle Peacemaking in Kake. The methods of
collecting data are as follows.
(1) Semi-Structured Interviews in Kake, Whitehorse, Yukon Territory, Canada, and a First

Nation Reserve in Yukon Territory, Canada.
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(2) Observation of community events in Kake, Alaska that supported community health
and well-being.
(3) Supplemental Data:

e State of the Judiciary annual reports to the Alaska State Legislature regarding
support and acknowledgement of local Indigenous rural initiatives.

e Alaska Rules of Court supporting local Indigenous rural dispute resolution
initiatives.

e General legal research on case law and policy regarding Indian policy in Alaska
as it relates to the distribution of authority and powers as they relate to
sovereignty.

e My observation of Kake when attending public events.

As a researcher, I conducted the following research methodology:

2013 — I drove to the Yukon Territory in Canada to meet with Peacemakers. From
Whitehorse, Yukon Territory, I drove to Skagway, Alaska to catch a small commuter aircraft to
Juneau. From Juneau, I flew to Kake by way of another small commercial aircraft. In Kake, I
met with Mike Jackson and Anthony Gastelum, OVK Tribal Youth Advocate, to ask questions
about the Circle Peacemaking process and to create a working relationship with them and get
acquainted with the community. I visited for two days.

2014 — I communicated with Mike Jackson by email with an attached letter to ask for
permission to conduct the research in Kake. He gave me permission.

2014 — I traveled to Kake, Alaska in fall, 2014 by Alaska State Ferry to meet with Mike
Jackson, Anthony Gastelum, and community members of the village in order to conduct

interviews. I stayed for five days.
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2015 — Ireturned to Kake in spring to visit the research participants to follow up on
questions I had asked previously.
2016 — I met briefly with Mike in October 2016 while he and his wife were in Fairbanks.
I gave him Chapter 1: the Introduction Chapter.
2017 — I visited Kake in May, 2017 to give an update on my dissertation and research to
the research participants and tribal council. I stayed for seven days.
Data Collection— Interviews in Kake and Yukon Territory, Canada
I conducted 11 semi-structured interviews in the fall of 2014 that took about an hour each
and returned in the spring of 2015 with follow-up questions. The participants were audio-
recorded. One of the participants wished to remain anonymous, so I removed the name from the
transcripts and used a pseudonym. The raw data was stored on my personal laptop, with backup
copies on external hard-drives for committee chairs.
The interviewees were classified in four categories as follows:
(D) Interviews with original members of the Healing Heart Council
(2) Interviews with Peacemakers involved in Circle Peacemaking in Kake
(3) Interviews with outside supporters of Circle Peacemaking, such as the local VPSO
officer, the local school Superintendent, and community members

(4) Interviews with Peacemakers in Yukon Territory, Canada.

Table 1. Profile of Interviewees

1. Yukon Territory 2. Kake 3. Kake 4. Kake
Peacemakers Circle
Original Healing Heart | involved in Circle | Peacemaking
Peacemakers (2) Council Members (2) Peacemaking (4) | Supporters (3)
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Interview Methodology

Before I began to conduct the interviews in Kake, I hired Anthony Gastelum to serve as a
local facilitator to assist me in gaining access to local people’s homes and workplaces for the
interviews. As an outsider and newcomer to Kake, I felt more comfortable with a facilitator for
guidance, advice, and access to community members. It is my opinion that it is respectful to ask
someone to introduce me to local people. I also depended on him for expediency because of my
time limitation in Kake. Similarly, in my village, I had served as a facilitator for outside
researchers and this service assisted them in expedient access to community members. My
experience taught me that people are more likely to agree to an interview if a trusted local
facilitator makes the initial contact with them. Mike Jackson initially referred Anthony Gastelum
to serve as my facilitator. I trusted Anthony’s guidance. Though he is not from Kake, Anthony
has lived in Kake for a long time and is married to a woman from Kake. I felt that the
interviewees trusted him when he contacted them and told them to expect my visit, which they
did when I called. Anthony and Mike gave me names of local people to interview, which
included original members of the Healing Heart Council, elders, the local Superintendent, and
the Village Public Safety Officer (VPSO).
Qualitative Methodology

The qualitative researcher’s goal is to better understand human behavior and experiences.
The researcher seeks to grasp the processes by which people construct meaning and to describe
what those meanings are (Bogdan & Bilken, 2007). To gather data in Canada and Kake, I
conducted semi-structured interviews and allowed for the research participants to engage in open

discussion. This led to research flexibility (Bogdan & Bilken, 2007). The people interviewed
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were allowed to add to the discussion anything they chose to share outside the scope of the
questions.

While the interviews allowed for more structure because of limited time, one challenge is
that I may have missed several important discussions of topics participants could have offered if
given more space to share their experiences.

Analysis Strategy — Goals and Objectives

Review of case law, statutes, rules of court, as well as judicial pronouncements reveals a
legal environment and juridical field that has not, until within the last few years, promoted local
design of restorative practices. Beginning with Public Law 83-280, as well as the 1971 Alaska
Native Land Claims Act (ANSCA) and case law associated with it, the research will demonstrate
that Alaska tribal courts have, on a strict legal basis, been restricted in attempts to exercise local
authority over criminal matters occurring within their respective communities. In the past few
years, there has been growing interest in creating agreements between tribes and state courts and
agencies. A few tribes have already signed agreements with these parties.

On a more encouraging note, the findings demonstrate, through the examination of the
Peacemaking Circle in Kake, that Native communities do not have to wait for legislative or
judicial permission or encouragement to implement local restorative practices if they have the
interest and human resources within their community to do so. An in-depth analysis of the
interviews showed how this is possible.

Researcher’s Use of the Results
The researcher will use the results in the following ways:
(1) Publish the results in a scholarly journal and make presentations at academic

conferences.
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(2) Ofter this information to my home communities of Northway and Tanana and to other
tribes in Alaska.

(3) Transcribe the interviews and return them to Kake.
Conclusion

While the researcher acknowledges that she is undertaking an idiographic rather than a
nomothetic approach, the Tlingit Peacemaking practice in Kake, Alaska stands out as a model
that can inform other Native communities of the action steps they can take in order to implement
a successful, sustainable Restorative Justice program. Acknowledging that conducting semi-
structured interviews has its limitations, this study concludes that while every Native tribe has its
own unique traditions and practices, it is nevertheless possible to view the Tlingit Peacemaking
program in Kake as a success story of a community-based design based on Tlingit values. The
current study answers the question as to why and how this Peacemaking program has worked so

well, despite its emergence in an otherwise largely dysfunctional and external legal environment.
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Chapter 4: Results

Introduction

The data gathered is from the following four sources: (a) the annual State of the
Judiciary reports (provided by the Chief Justices of the Alaska State Court to the Alaska State
Legislature), (b) the Alaska State Rules of Court supporting local design of Restorative Justice
initiatives in rural Alaska, (c¢) interviews with Peacemakers and supporters in Kake and Yukon
Territory, Canada, and (d) my observations of community events while visiting the community

of Kake.

State of the
~ Judiciary
reports

Alaska Rules of
Court

~ Interviews

~ QObservations

Figure 6. Results from Four Sources

This results chapter begins with the themes gathered from the four sources.
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The State of The Judiciary Reports: 1972-2016 (44 years)

The Alaska Judicial System is a centralized system that is funded by the Alaska State
Legislature. The state governor appoints the Chief Justice of the Alaska Supreme Court to
preside over the court system. Because there is interest in maintaining a relationship with the
State Legislature (who are the main funders of the Court), the Chief Justice provides to the
legislature an annual report, “The State of the Judiciary”. The Chief Justice serves as spokesman
for the judicial system and provides updates on the progress, challenges, and needs of the courts
in urban and rural Alaska. I may refer to The State of the Judiciary reports as simply “reports”
hereafter.*

The reports provide insight into the workings of the highest court of the land as it
contains information that relates to meeting the needs of the constituents, which include victims,
communities, and defendants. Alaska Native people are, by far, the largest population in the
criminal justice system, despite, as I mentioned in Chapter 2, not being the largest racial group in
Alaska (approximately 15% of the State’s population). Indigenous people categorized as Alaska
Natives/North American Indians make up nearly 35% of corrections facilities occupants in
Alaska (Alaska Department of Corrections, 2016).

In my review of nearly five decades of the state Judiciary Reports, I asked the question,
“Did the Chief Justices support the design of local community-based restorative practices in rural
Alaska?” Throughout the years, I noted fluctuating patterns of support for community-based
dispute resolution initiatives in rural Alaska. Because Circle Peacemaking was a very effective
restorative practice initiative in Kake, I anticipated Chief Justice references to it when this
initiative began its practice in 1999. I also searched for their support for tribal courts, despite all

the litigation for jurisdiction over the years.

* As anote to the reader - the State of the Judiciary report began to appear in hard copy in 1972.
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Lastly in my research, I note the Chief Justice references Alternative Dispute Resolution
(ADR) such as mediation, negotiation, arbitration, and Restorative Justice used as alternatives to
litigation in the court system. ADR became a mainstay to courts since the 1970s. Therapeutic
Jurisprudence, or TJ, is a relatively new process in the court system and had its beginnings as a
more compassionate form of care for mentally ill defendants. The terminology that best describes
TJ is the study of how legal systems affect the emotions and mental health of people. In many
parts of the world, TJ has influenced the development of what is known today as “problem
solving” courts, such as drug-courts, mental health courts, and alcohol courts to name a few.
These courts work in teams addressing the defendant’s specific problems. The following list
contains some words and phrases that guided me as I read through the reports. I looked for
terminology that indicated a shift from the centralized to more decentralized system. If I found
the terminology, I reviewed them for references to local design in rural Alaska. The terminology
of decentralized words or terms is in Table 2, and Table 3 shows my analysis of State Judiciary
Reports for Chief Justice support of local peacemaking efforts.

Table 2. Decentralized and Centralized Terminology

Decentralized words or terms

rural Alaska

dispute resolution

alternative Dispute Resolution or ADR
tribal courts

working relationships

partnerships

Restorative Justice or Restorative practice
Kake Circle Peacemaking

Magistrate Mike Jackson

local design

community design

Centralized terminology
building more courthouses in rural Alaska
request of further funding for more magistrates to serve rural Alaska
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Table 3. State of the Judiciary Annual Reports that Contain Chief Justice Support for
Local Design of Peacemaking in Rural Alaska, ADR, TJ and RJ, and Collaboration of

Services
Year | Column 1 Column 2 Column 3 Column 4 Column 5
Chief Justice Chief Justice | Chief Justice | Chief Justice | Chief Justice
Support for support for Support for support for support for
Community- Kake Circle | Tribal Court | Alternative Collabora-
Based dispute | Peace- Dispute tion of cases
resolution making Resolution between
initiatives in (ADR), State Courts
rural Alaska Therapeutic and Tribal
Juris- Courts
prudence (TJ)
Courts or
Problem
Solving
Courts, and
Restorative
Justice (RJ)
1972
-76 XX
1977
-81 X X
1982
-86
1987
91 X XX
1992
-96 XXX XX
1997
-01 XX X XXXXXXX
2002
-06 XXX X XXXXX
2007
-11 XXXX
XXXXXXX
XXX
2012 | XXXXXXXX XXXXXXX XXXXXXX
-16 XXXX X XXXX XXXX XX

For the first two years, beginning in 1972, the annual reports reflect Chief Justice

Boney’s mention of the alcohol problem among Native peoples of Alaska in urban Alaska and
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makes reference to the high arrest rates of the Native people of Alaska as a “great problem” (p.
18). He states that 99% of the arrests are for alcohol related offenses, such as drunk driving,
being drunk in public, and “a host of violent crimes” (p. 18). He also notes that it is a problem
for all Natives in Alaska. “This is a great problem in Bush Alaska. Also, it is equally a problem
for Native people who have not been fully assimilated into the so-called dominant culture in our
metropolitan areas” (1972, p. 18).

Not only does Boney report that alcohol is a problem for Natives in urban Alaska, he also
mentions the lack of facilities for young offenders in rural Alaska. Judge Boney categorizes the
rehabilitation institutions for juveniles as being “crude facilities” in the rural areas (p. 23). In
1975, it appears that the administration began designing dispute resolution efforts in several rural
communities in Alaska when the reports introduce the Village Conciliation Boards and Elders

Courts. For a few years, the reports contained updates on this effort.

Column 1: Chief Justice Support for Community-Based dispute resolution initiatives in rural
Alaska

Theme 1 — The Chief Justices throughout the years support community-based

dispute resolution processes such as “Village Conciliation Boards” and “Elders

Courts” in rural Alaska.

In 1975, the Judiciary reports included some action taken to address the crimes in rural
Alaska with their design of Village Conciliation Boards in several remote Alaskan villages.
Chief Justice Jay A. Rabinowitz (1975) states that “their performance will be studied” (p. 15).

The following year, Chief Justice Robert Boochever (1976) calls the Village Conciliation Boards

“exciting new projects” (p. 14) that have been established in “several villages in an attempt to
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utilize traditional means of resolving disputes” (p. 15). In 1977, Chief Justice Robert Boochever
again mentions the development of the Village Conciliation Boards. He states:

An effort is being made to resolve disputes in a manner approximating the traditional

pattern. Respected members of the community endeavor to settle conflicts before they

develop to the point at which full court procedures are required. The conciliation program
is being evaluated at this time, and we will know better by June of this year whether the

model should be expanded or the effort abandoned. (p. 5).

However, this is the last mention of the further development of the Village Conciliation Boards
in all the following reports. Two decades later, in 1992, there is again a mention of locally
designed dispute resolution Initiatives.

In 1992, Chief Justice Rabinowitz speaks of a “dispute resolution mechanism” in Barrow,
an Inupiat community located above the Arctic Circle (p. 5). This was the resurgence of the
Village Conciliation board efforts. In 1993, Chief Justice Moore reports that the study on the
viability of the Village Conciliation boards was completed and included the conciliation program
in Barrow. He cited a study of two tribal courts and an organization in Alaska which “[p]rovided
a much-needed alternative methods of resolving disputes in their areas” (Moore, 1993, p. 13).

In 1994, Chief Justice Daniel A. Moore Jr. reports increased interest from rural residents
to resolve disputes locally in “alternative and frequently more informal settings” (p. 6). He
supports this interest and suggests the cost-savings for the State of Alaska. He states: “Local
forums for dispute resolution, if carefully structured and managed, can offer all participants
ready access to due process. The forums help individuals and also provide welcome assistance to
the burdened state systems” (p. 6).

Five years later in 1999, Chief Justice Warren Matthews mentions two other rural-based

dispute resolution programs: namely, the Barrow Elders-Court, “run by the Native Village of

Barrow and meets regularly in the State Court Building” (Matthews, 1999, p. 19), and the Togiak
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Elder’s Court created to “monitor compliance with whatever sentence have been imposed” (p.
18). He says, “It is the view of the court system that juvenile diversion programs are highly
useful. . .the court is in total accord with this” (p. 18). Matthews adds, “We encourage their
widespread establishment and commend all those who have initiated those programs that
presently exist” (p. 19). After the 1999 report, the State of the Judiciary reports are silent on the
progress of the two programs.

In 2001, the reports contain information of Youth Courts established by the State in
several communities and villages around Alaska, including Tetlin, Craig, Klawock, Nome,
Shishmaref, Wrangell, and Tok. In 2002, Chief Justice Dana Fabe advocates for Family Group
Conferencing. “These mediations have been able to address details for ongoing contact between
children and their biological families, tribes and culture" (Fabe, 2002, p. 9).

Theme 2 — From 2013-2016, The chief Justice offers strong encouragement for
community-based designed initiatives in rural Alaska.

The most encouragement for community-based designed initiatives relates from Chief
Justice Dana Fabe. In her 2013 Judiciary report, she refers to local community-based design in
rural Alaska seven times. She begins by stating distance delivery justice is problematic for rural
Alaskans who live far from the courthouse. Fabe states, “Quite simply, for courts to effectively
serve the needs of rural residents, justice cannot be something delivered in a far-off court by
strangers, but something in which local people — those most intimately affected — can be directly
and meaningfully involved” (p. 8). She recalls Chief Justice Rabinowitz’s commitment to justice
in rural Alaska 20 years earlier. She adds:

I stand also with a heavy heart for all that we have not yet accomplished, for suffering

that 1s not yet abated, and for realities of village life that still “cry out” for meaningful
solutions over two decades after Chief Justice Rabinowitz’s poignant words (Fabe, 2013,

p. 8).
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Not only does Fabe encourage more local design at the community level, she also suggests some
design initiatives such as (a) the creation of an advisory sentencing board, (b) circle sentencing,
(c) an Elder’s council, (d) a community diversion panel, and (e) local justice methods. She
defines the role of the Advisory Sentencing Board process that occurs when the Magistrate-
Judge refers a case to the Advisory Sentencing Board for their recommendation before
sentencing the defendant. This is a unique process because the judge and attorneys travel to the
villages to hold court as was the practice of earlier rural judges according to Chief Justice Fabe.
Whatever form they take, sentencings in villages allow state justice officials to work more
closely with local communities to adopt village-centered solutions to village-centered problems
(2013, p. 10). She recalls former judges such as Judge Arlene Clay, who resided in Aniak, a
remote village. “Before she sentenced defendants, she made sure the elders or village council
were asked for input” (p. 9). She quoted the late Judge Nora Quinn, the First Yupik Judge in
Alaska, who said, “If you aren’t going to help him, nobody else is going to really try to help him
because we don’t know how to help him” (p. 9). “While judges make the final decisions in these
cases, many believe that the sentences have more local acceptance because the community is
included in the process” (p. 10). In addition to added attention to the Advisory Sentencing Board,
Chief Justice Fabe mentions the training on circle sentencing:

Shortly after my term as chief justice commenced last year, the court system and tribal

justice groups sponsored joint training on circle sentencing that included both state and

tribal judges and provided a valuable opportunity for us to learn from each other. (Fabe,

2013, p. 11)
She states, “[We] have continued to work closely with the Alaska Native community to foster
more collaborative, community-based mechanisms of justice” (Fabe, 2013, p. 12).

By partnering with rural communities to facilitate and support more localized,

community-based problem-solving, we can create outcomes that are not only better suited
to the realities of rural life, but more lasting and cost-effective (Fabe, 2013, p. 9).
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boarding schools when they were young or were taught that punishment was the only way to
resolve a conflict.
2. Practice Strict Confidentiality

Confidentiality is very important practice in Circle Peacemaking (Aceveda, 2014;
Demmert, 2014; Gastelum, 2014; Jackson, 2014). Because of the confidential nature of the
Circle, there are times when Circle Peacemaking convenes and very few residents are aware it is
happening. It can be that relationships are in trouble and need advice. There are at times
personal problems between couples, family members and community that can be helped locally.
For example, there is a couple with marital problems who went through the Circle Process and
are still together (Kadake, E., 2014; Kadake, EW, 2014). The community of Kake is small with a
population of less than 500, so the majority of the designers and participants stress the
importance of confidentiality. Creating trust to those who share their stories of pain is important.
What is shared in the circle remains in the circle. When something that is shared is leaked out, it
is not too difficult to track down the person by following the sources. “We know who’s talking
and we find them” (Gastelum, 2014).
3. Consensus

The Peacemaking consensus process works when it adopts Indigenous leadership
practices, which include lateral communication and consensus building instead of top-down
management approaches. Along with keeping an open mind and confidentiality, the Circle
participants make agreements based on consensus which are favorable to the community
participants of Circle Peacemaking (Aceveda, 2014; C1 2014; Jackson interviews, 2014). That

differs from majority rule when everyone has to agree with one another.

92



